Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla,biz> 
Wednesday, October 14, 2015 1:33 PM 
Keith R. Powell 
RE: FICS tomorrow 


Follow Up Flag: Follow up 

Flag Status; Flagged 


Categories: 


Red Category 


Great, I assume its at the school board office, if possible send me a room number for the meeting. 
-Original Message— 

From: Keith R, Powell fmailto:kDowell@childs-halliqan.net] 

Sent: Wednesday, October 14, 2015 12:25 PM 
To: Robbie Ferris 
Subject: HCS tomorrow 

They asked for 2 pm so that's where I set it. Will get a info on remote participation. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
WWW, childs-halliqan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Wednesday, October 14, 2015 12:25 PM 
Robbie Ferris 
HCS tomorrow 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: Red Category 


They asked for 2 pm so that's where I set it. Will get a info on remote participation. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE; This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Wednesday, October 14, 2015 1:37 PM 

Robbie Ferris 

Re: HCS tomorrow 


Follow Up Flag: 
Flag Status: 


Follow up 
Flagged 


Categories: 


Red Category 


They're getting a room arranged now. At the district office someplace I'm sure. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliaan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately, 

> On Oct 14, 2015, at 1:33 PM, Robbie Ferris < RFerris@.sfla.biz > wrote: 

> 

> Great, I assume its at the school board office, if possible send me a room number for the meeting. 

> 

> -Original Message— 

> From: Keith R. Powell fmailto:kpowell@childs-halliqan.nett 

> Sent: Wednesday, October 14, 2015 12:25 PM 

> To: Robbie Ferris 

> Subject: HCS tomorrow 

> 

> They asked for 2 pm so that's where I set it. Will get a info on remote participation. 

> 

> Keith R. Powell 

> Childs & Halligan, P.A. 

> Columbia, South Carolina 

> www.childs-halliqan.com 

> (803) 254-4035 

> 

> 

> NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or 
distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 
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Sheri L Walnscott 


From: 

Sent: 

To: 

Subject: 

Attachments; 


Follow Up Flag: 
Flag Status: 


Robbie Ferris <RFerris@sfla.biz> 

Wednesday, November 04, 2015 9:03 AM 
Keith R. Powell 

Fwd; 1415-91 Notices of Intent to Award 

ATT00001.htm; 1415-91 NOI CFM.pdf; ATT00002.htm; 1415-91 NOI MBM.pdf; 
ATT00003.htm: 1415-91 NOI SES.pdf; ATT00004.htm; 1415-91 NOI SJLpdf; 
ATT00005.htm; 1415-91 NOI SMS.pdf; ATT00006,htm 

Follow up 
Flagged 


Categories: 


Red Category 


Sent from my iPhone 

Begin forwarded message: 

From: Ara Heinz < AHeinz@horrvcountvschools.net > 

Date; November 3, 2015 at 5:14:12 PM EST 

To: Robbie Ferris < RFerris(5)sfla.biz >, " rferris@firstfloor.biz " < rferris@firstfloor,biz > 

Cc; Danielle Davis < ddavis@sfla.biz > 

Subject: 1415-91 Notices of Intent to Award 

Mr. Ferris, 

Please find attached the Notices of Intent to Award from Horry County Schools for the Design-Build 
Delivery of New School Facilities projects (# 1415-91). Barring any protests or issues with providing the 
information listed in the NOI, the official contract could be executed and go into effect on November 19, 
2015. (The NOI's have also been uploaded to our website at http://apps.hcs.l<12.sc.us/apps/protrac/ .) 

I am sure that either our attorneys or someone from the District will be in contact with you soon to 
discuss the next steps, but if you have any questions or concerns about documents, communications, 
procedures, etc., please do not hesitate to contact me. 

Thank you for participating in this solicitation! We look forward to working with you and your team on 
this project! 

Regards, 

Ara/ 


Ara Heinz j Procurement Services | ®P: 843/488-6930 
Horry County Schools | 335 Four Mile Rd, | Conway, SC 29526 
Website: Procurement,horrvcountvschools.net 
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NOTICE OF INTENT TO AWARD 


Horry^Sounty Sohools 


BID NUMBER: 

PROJECT NAME: 



1415-91 

Design-Build Delivery of New School Facilities (New Carolina Forest Middle School) 

INTENT TO AWARD A CONTRACT TO; 

FIrstfloor Energy Positive, LLC 

INVITATION FOR BIDS DATE: 

June 24,2015 


333 Fayetteville Street, Ste. 226 


NOTICE OF INTENT DATE; 

PROTEST PERIOD END DATE; 

Raleigh, NC 27601 


Novembers, 2016 

November 18, 2015 

TOTAL CONTRACT PRICE ACCEPTED BY THE DISTRICT FOR AWARD; 

$ 45,930,227.00 



toTICE TO AWARDEE : 


Horry County Schools (the District) has considered the bid submitted by the Offeror listed above for the above described prolect in response to its Request for 
Proposals. That Offeror is, hereby, notified that it is the District’s intention to award a contract for the total contract price indicated above provided that Offeror is 
found by the District to meet all requirements of responsibility as indicated in the Propo-sal Instructions and in accordance with the District's Procurement Code. 

CAUTION; No work sirould begin nor costs incurred associated with the contract prior to the commencement of the project Indicated on the Notice to Proceed issued 
after the Notice of Intent to Award period has ended, Horry County Schools assumes no liability for the expenses incurred prior to that commencement date. 

A pre construction conference may be scheduled by the District's Construction Management Office prior to the commencement of the project provided no protests are 
submitted to the District before the protest end date slated above. You are required to execute or have executed and returned to the District the following documents 
no later than the scheduled pre-construction conference or within ten (10) days from the date of the Nolics of Intent to Award unless otherwise stated; 

a) AIA Document A141-2014 (2 originals) 

b) AIA Document A141-2014 Exhibit A (2 originals) 

c) AtA Document A141 - 2014 Exhibit S (2 originals) 

d) AIA Document A312 - 2010 (2 originals) 

e) Detailed Schedule of Values (CSI Breakdown) 

f) Detailed Project Schedule 

g) Copy of the Contractor’s business license in Ihe jurisdiction where Ihe work is being performed (if required). 

Failure to execute and return the above documents no later than the scheduled pre-construction conference or within len (10) days from the date of the Notice of 
Intent to Award shall indicate your abandonment of all rights under this Nolice of Intent to Award. The District shall be entitled to such other rights as may be granted 
by law, 


NOTICE TO ALL OTHER OFFERORS ; 

Any Bidder who feels aggrieved because of this Notice of Intent to Award has a right to protest and to present an appeal in accordance with the District's Procurement 
Code, Any protest must be submitted to the District’s Procurement Officer listed in the Request for Proposals, In writing, 


HORRY COUNTY SCHOOLS 
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NOTICE OF INTENT TO AWARD 


Horry County Schools 


BID NUMBER: 

1415-91 

PROJECT NAME: 

Design-Build Delivery of New School Facilities {New Myrtle Beach Middle School) 

INTENT TO AWARD A CONTRACT TO: 

Firstfloor Energy Positive, LLC 

333 Fayetteville Street, Ste, 225 

Raleigh, NC 27601 

INVITATION FOR BIDS DATE; 

June 24,2015 

NOTICE OF INTENT DATE; 

Novembers, 2015 

PROTEST PERIOD END DATE: 

November 18,2015 

TOTAL CONTRACT PRICE ACCEPTED BY THE DISTRICT FOR AWARD; $ 46,485,102,00 


NOTICE TO AWARDEE : 

Horry County Schools (Ihe Districl) has considered the bid submitted by the Offeror listed above for the above described project in response to its Request for 
Proposals. That Offeror Is, hereby, notified that il is the District's intention to av/ard a contract for the total contract price indicated above provided that Offeror is 
found by the District to meet all requirements of responsibility as indicated In Ihe Proposal Mructions and in accordance with the District’s Procurement Code, 

CAUTION; No work should begin nor costs Incurred associated with the contract prior to the commencement of the project indicated on the Notice fo Proceed issued 
after the Notice of Intent to Award period has ended, Horry Counly Schools assumes no liability for the expenses incurred prior to that commencement dale, 

A pre-construction conference may be scheduled by the District's Construction Management Office prior to Ihe commencement of the project provided no protests are 
submitted to Ihe District before the protest end date slated above. You are required to execute or have executed and returned to the District the following documents 
no later than the scheduled pre-construction conference or within ten (10) days from the date of the Notice of Intent to Award unless otherwise stated: 

a) AIA Document A141 - 2014 (2 originals) 

b) AIA Document A141-2014 Exhibit A (2 originals) 

c) AIA Document A141-2014 Exhibit B (2 originals) 

d) AIA Document A312-2010 (2 originals) 

e) Detailed Schedule of Values (CSI Breakdown) 

f) Detailed Project Schedule 

g) Copy of the Contractor's business license in Ihe jurisdiction where Ihe work is being performed (If required). 

Failure to execute and return the above documents no later than the scheduled pre-construction conference or within ten (10) days from Ihe date of the Notice of 
Intent to Award shall indicate your abandonment of all rights under this Notice of Intent fo Award. The District shall be entitled to such other rights as may be granted 
by law. 


NOTICE TO ALL OTHER OFFERORS : 

Any Bidder who feels aggrieved because o( this Notice of Intent to Award has a right to protest and to present an appeal in accordance with the District's Procurement 
Code, Any protest must be submitted to the District’s Procurement Officer listed in the Request for Proposals, In writing. 


HORRY COUNTY SCHOOLS 
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NOTICE OF INTENT TO AWARD 



Horry County Schools 


BID NUMBER: 

1415-91 

PROJECT NAME: 

Design-Build Delivery of Nevr School Facilities (New Socaslee Elementary School) 

INTENT TO AWARD A CONTRACT TO: 

Firstfloor Energy Positive, LLC 

INVITATION FOR BIDS DATE: 

June 24, 2015 

333 Fayetteville Street, Sie. 225 
Raleigh, MC 27601 


NOTICE OF INTENT DATE: 

November 3, 2015 

PROTEST PERIOD END DATE: 

November 18,2016 

TOTAL CONTRACT PRICE ACCEPTED BY THE DISTRICT FOR AWARD: 

$ 37,953,991,00 



NOTICE TO AWARDEE : 

Horry County Schools (the District) has considered the bid submitted by the Offeror listed above for the above described project in response to its Request for 
Proposals. That Offeror is, hereby, notified that it is the District's intention to award a contract for the total contract price indicated above provided that Offeror Is 
found by the District to meet ali requirements of responsibility as indicated in the Proposal Inslruclions and in accordance with the District's Procurement Code. 

CAUTION: No work should begin nor costs incurred associated with the contract prior to the commencement of the project indicated on the Woffce to Proceed issued 
after the Notice of Intent to Avrard period has ended, Horry County Schools assumes no liability for (he expenses incurred prior to that commencemeni date, 

A pre-construction conference may be scheduled by the District's Construction Management Office prior to the commencemeni of the project provided no protests are 
submitted to the District before the protest end date stated above. You are required to execute or have executed and returned to the District the following documents 
no later than the scheduled pre-construction conference or within ten (tO) days from the dale of the Notice of Intent to Award unless otherwise stated: 

a) AIA Document A141-2014 (2 originals) 

b) AIA Document A141-2014 Exhibit A (2 originals) 

c) AIA Document A141-2014 Exhibit B (2 originals) 

d) AIA Document A312-2010 (2 originals) 

e) Detailed Schedule of Values (CSI Breakdown) 

f) Detailed Project Schedule 

g) Copy of Ihe Contractor’s business license in the jurisdiction where the work is being performed (if required), 

Failure to execute and return the above documents no later than the scheduled pre-construction conference or within ten (10) days from the date of the Notice of 
Intent to Award shall indicate your abandonment of all rights under this Notice of Intent to Award. The District shall be entitled lo such other rights as may be granted 
by law, 


NOTICE TO ALL OTHER OFFERORS : 

Any Bidder who feels aggrieved because of this Notice of Intent to Award has a right lo protest and to present an appeal in accordance with the District's Procurement 
Code. Any protest must be submitted to the Dislrict's Procurement Officer listed in the Request for Proposals, in writing. 


HORRY COUNTY SCHOOLS 
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NOTICE OF INTENT TO AWARD 



Horry County Schools 


BID NUMBER: 

PROJECT NAME; 



1415-91 

Design-Build Delivery of New School Facilities (New St, James Intermediate School) 

INTENT TO AWARD A CONTRACT TO: 

Firstfloor Energy Positive, LLC 

INVITATION FOR BIDS DATE; 

June 24,2015 


333 Fayelteviito Street, Ste. 225 


NOTICE OF INTENT DATE: 

PROTEST PERIOD END DATE; 

Raleigh, NO 27601 


Novembers, 2015 

November 18, 2015 

TOTAL CONTRACT PRICE ACCEPTED BY THE DISTRICT FOR AWARD: 

$ 47,742,333,00 



NOTICE TO AWARDEE : 

Horry Counly Schools (the District) has considered the bid submitted by the Offeror listed above for the above described project In response to its Request for 
Proposals. That Offeror is, hereby, notified that it is the District's intention to award a conlract for the total contract price Indicated above provided that Offeror is 
found by the District to meet all requirements of responsibility as Indicated in the Proposal Inslruotions and in accordance with the District's Procurement Code. 

CAUTION; No work should begin nor costs incurred associated with the contract prior to the commencement of the project indicated on the Notice to Proceed Issued 
after the Notice of Intent to Award period has ended, Horry County Schools assumes no liability for the expenses incurred prior to that commencement date. 

A pre-construction conference may be scheduled by the District's Construction Management Office prior to the commencement of tlie project provided no protests are 
submitted to lha District before the protest end date stated above. You are required to execute or have executed and returned to the District the following documents 
no later than the scheduled pre-construction conference or within ten (10) days from tlie dale of the Notice of Intent to Award unless otherwise stated: 

a) AIA Document A141-2014 (2 originals) 

b) AlA Document A141-2014 Exhibit A (2 originals) 

c) AIA Document A141-2014 Exhibit B (2originals) 

d) AtA Document A312 - 2010 (2 originals) 

e) Detailed Schedule of Values (CSI Breakdown) 

f) Detailed Project Schedule 

g) Copy of the Contractor's business license in the jurisdiction where the work is being performed (If required), 

Failure to execute and return the above documents no later than the scheduled pre-construction conference or within ten (10) days from the date of the Notice of 
Intent to Award shall indicate your abandonment of all rights under this Notice of Intent to Award. The District shall be entitled to such other rights as may be granted 
by law. 


NOTICE TO All OTHER OFFERORS ; 

Any Bidder who feels aggrieved because of this Notice of Intent to Award has a right to protest and to present an appeal In accordance with the District's Procurement 
Code, Any protest must be submitted to the District's Procurement Officer listed In the Request for Proposals, In writing. 


HORRY COUNTY SCHOOLS 
By; 


ffl 


JohBKGardner , 

Chief Financial Officerv, ,/ 
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NOTICE OF INTENT TO AWARD 



i-lorry County Schools 


BID NUMBER: 

1415-91 

PROJECT NAME; 

Design-Build Delivery of New School Facililies (New Socastee Middle School) 

INTENT TO AWARD A CONTRACT TO; 

Firstlloor Energy Positive, LLC 

INVITATION FOR BIDS DATE: 
j June 24,2015 

333 Fayetteville Street, Ste. 225 
Raleigh, NC 27601 


NOTICE OF INTENT DATE: | 

Novembers, 2015 

PROTEST PERIOD END DATE: 

November 18, 2015 

TOTAL CONTRACT PRICE ACCEPTED BY THE DISTRICT FOR AWARD: 

$ 42,488,116.00 



NOTICE TO AWARDEE : 

Horry County Schools (the District) has considered the bid submitted by the Offeror listed above for the above described project in response to its Request for 
Proposals. That Offeror is, hereby, notified ihat if is the District's intenllon to av/ard a contract for the total contract price Indicated above provided that Offeror is 
found by the District to meet ail requirements of responsibility as indicated in Ihe Proposal Instructions and in accordance with the District's Procurement Code. 

CAUTION: No work should begin nor costs incurred associated with the contract prior to tlie commenoement of the project indicated on the Notice to Proceed issued 
after the Notice of Intent lo Award period has ended. Horry County Schools assumes no liability for Ihe expenses incurred prior to that commencement date. 

A pre-construction conference may be scheduled by the District’s Construclion Management Office prior to the commencement of the project provided no protests are 
submitted lo the District before lhe protest end date staled above, You are required to execute or have executed and returned to the District the following documents 
no later than the scheduled pre-construction conference or within ten (10) days from Ihe date of the Notice of Intent to Award unless otherwise stated; 

a) AIA Document AU1-2014 (2 originals) 

b) AIA Document A141 -2014 Exhibit A (2 originals) 

c) AIA Document A141-2014 Exhibit B (2 originals) 

d) AIA Document A312 - 2010 (2 originals) 

e) Detailed Schedule of Values (CSI Breakdown) 

f) Detailed Project Schedule 

g) Copy of the Contracior's business license in the jurisdiction where the v/ork is being performed (if required). 

Failure to execute and return the above documents no later than the scheduled pre-construclion conference or wilhin ten (10) days from the dale of the Notice of 
Intent lo Award shall indicate your abandonment of all rights under this Notice ofinteni to Award. The District shall be enlitled lo such other rights as may be granted 
by iaw. 


NOTICE TO ALL OTHER OFFEROi^S : 

Any Bidder who feels aggrieved because of this Notice of Intent to .Av/ard has a right to protest and lo present an appeal in accordance with the District's Procurement 
Code. Any protest must be submitted to the District's Procurement Officer listed in the Request for Proposals, in wriiing. 
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Sher! L Walnscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Wednesday, November 04, 2015 1:24 PM 
Keith R. Powell 

Ara Heinz (AHeinz@horrycountyschools.net) 
Re; 1415-91 Notices of Intent to Award 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith 

We will not engage a lawyer for contract negotiation unless we think we need one 

Our bonding company would like to review contracts 

They have a team of lawyers so for now you can work directly with me 

Sent from my iPhone 

On Nov 4, 2015, at 12:48 PM, Keith R. Powell < l<:powell(5)childs-halligan.net > wrote: 

Robbie - Got your voicemail. We were trying to make sure no days were lost so we used estimates. The 
final numbers can be fine-tuned in time for execution in 2 weeks. I wasn't able to cross-check the form 
against the RFP in terms of what all needs to be received by the HCS. As I get the contracts set up with 
more precision we can stay in touch about what attachments and certificates and so forth will be 
needed. Looking forward to seeing these projects go up. 

Q: are you using Mr. Shelton or anybody else as your representative for the contract finalization, or 
should I just work with you directly on these? Under the legal ethics rules, as a general rule for the 
protection of clients of all kinds, a party who has retained counsel on a matter can be dealt with directly 
by the other party's lawyer only with your lawyer's permission, so I need to check on this for my ethics 
compliance. 


Keith R. Poweli 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege, if 
you have received this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you 
receive this message in error, please notify us by telephone as listed above immediately. 


From: Robbie Ferris rmailto:RFerris(a)sfla.biz1 
Sent: Wednesday, November 04, 2015 9:03 AM 
To: Keith R, Powell 

Subject: Fwd: 1415-91 Notices of Intent to Award 


Sent from my iPhone 
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Begin forwarded message: 


From: Ara Heinz < AHeinz@horrvcountvschools.net > 

Date: November 3, 2015 at 5:14:12 PM EST 

To: Robbie Ferris < RFerris(Ssfla.biz >, " rferris(5)firstfloor.biz '' < rferris(S)firstfloor.biz > 

Cc: Danielle Davis < ddavis^sfla.biz > 

Subject: 1415-91 Notices of Intent to Award 

Mr. Ferris, 

Please find attached the Notices of Intent to Award from Horry County Schools for the 
Design-Build Delivery of New School Facilities projects (# 1415-91). Barring any protests 
or issues with providing the information listed in the NOI, the official contract could be 
executed and go into effect on November 19, 2015. (The NOI's have also been uploaded 
to our website at http://apps.hcs.l<12.sc,us/apps/protrac/ .) 

I am sure that either our attorneys or someone from the District will be in contact with 
you soon to discuss the next steps, but if you have any questions or concerns about 
documents, communications, procedures, etc., please do not hesitate to contact me. 

Thank you for participating in this solicitation I We look forward to working with you 
and your team on this project! 

Regards, 

Arci' 


Ara Heinz j Procurement Services] SP: 843/488-6930 
Horry County Schools | 335 Four Mile Rd, | Conway, SC 29526 
Website: Procurement.horrvcoun t vschool5.net 
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Sheri L Wafnscott 


From: 

Sent: 

To: 

Cc: 


Subject: 

Attachments: 


Robbie Ferris <RFerris@sfla.biz> 

Friday, October 23, 2015 2:47 PM 
Ara Heinz 

rmaxey@horrycountyschools.net; jgardner@horrycountyschools.net; 
Joedefeo@horrycountyschools.net; davidcox@horrycountyschools.net; Kenneth L. 
Childs; Keith R. Powell; Aaron Thomas (athomas@metconus.com) 

RE: RFP 1415-91 Negotiation Status 

Heinz, Ara LOl re respone to 10-21-15 email, 10-23-15,pdf 


Follow Up Flag: Followup 

Flag Status: Flagged 


Ms. Heinz, 


Please find attached our response to your below Wednesday, October 21, 2015 email. 


Best Regards, 


sfi+ 


Robert W. Ferris, AIA, REFP, LEED AP 

CEO/President 

333 Fayetteville Street, SLfite 225 

Raleigh, NC 27601 

Cell: 919,610.2251 

Fax: 919.573.6355 

rferris@sfia.bi 2 

www.sfla.biz 




From: Ara Heinz [mailto:AHeinz@horrvcountvschools.net] 

Sent: Wednesday, October 21, 2015 5:42 PM 
To; Robbie Ferris; Robbie Ferris 
Cci Danielle Davis 

Subject: RFP 1415-91 Negotiation Status 

Importance: High 

Mr. Ferris, 

The motion approved by the Horry County Board of Education at its October 12, 2015 meeting authorized "contract 
negotiations for each project in rank order." The procedure forthis is setforth in Article IV.A.9.h of the HCS 
Procurement Code. 

Since the price negotiations with Firstfloor Energy Positive, LLC on Tuesday, October 20, 2015, did not result in a price 
within the Board-approved budgets for each of the five schools, the District will be conducting negotiations with the 
second ranked entity. 
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We will notify you at a later time, but as soon as possible, concerning further negotiations or procedures under HCS 
Procurement Code Article IV.A.9,h. Please contact me if you have any questions about this process. 

Regards, 

A rev 


Ara Heinz | Procurement Services! ®P: 843/488-6930 
Horry County Schools 1 335 Four Mile Rd, | Conway, SC 29S26 
Website: Procurement.horrycountyschools.net 

Hcyry 
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first 

floor 

I 1 eNERGY POSITIVE 


October 23, 2015 


VIA EMAIL ONLY 
Ara Heinz 

Procurement Services 
Horry County Schools 
335 Four Mile Road 
Conv/ay, SC 29526 

Re: RFP 1415-91 Negotiation Status 

Dear Ms. Heinz: 

I am writing in response to your email dated October 21, 2015 in which you informed 
Firstfloor Energy Positive, LLC the Horry County School District will be conducting 
negotiations with the “second ranked entity” in this proposal negotiation process. We are not 
aware of any deficiencies in our proposal and are unclear as to the District’s decision to begin 
negotiations with another entity. We have concerns this has not been a good faith 
negotiation process because we were never told during our negotiations our proposal needed 
to be within the “board approved budgets” as stated in your email. Further, based on the 
October 12, 2015 presentation by your financial advisor, Brian Nurick, it was our 
understanding the board intended to increase the budget at their next meeting. In order to 
resolve any misunderstanding, we believe it is important to explain and highlight the 
following regarding our proposal; 

1. To our knowledge, we are the only entity to have submitted a qualified proposal. 

2. To our knowledge, we are the only entity that can meet and deliver on all of the 
specifications required in the RFP under the South Carolina procurement law. 

3. Based on conversations with our bonding company, we believe we are the only 
team that will guarantee via performance bond that our buildings will generate 
more onsite power than the school buildings will consume. 

4. To our knowledge, we are the only team that agreed to meet the schedule 
requirements outlined in the RFP. 

5. Our design is Ashrae 189.1 compliant. 

6. Our team is the only team that has designed, built, and operated energy positive 
schools in the United States. 

7. We exceeded the requirements of the concept design by including much needed 
spaces such as a main lobby area, an office for the attendance clerk, reconfiguring 
classrooms to include natural light by way of outside windows, and a number of 
other essential spaces that were previously not listed. 

Following our meeting this week, it was our understanding you would be taking the 
information from our meeting back to the board and there were no requirements we had not 
satisfied. Since that time, no additional documentation has been requested of us. In closing, 


PAPR-000014 



we have the best local contractors exclusively on our team with 70% of the contract money 
projected to remain in Horry County. Therefore, we respectfully request an opportunity to 
meet with you to further discuss this matter. 


With kindest personal regards, I remain 


Yours very truly. 



Robbie Ferris 
President and CEO 


cc: Dr. Rick Maxey (via email only) 

John Gardner (via email only) 

Joe DeFeo (via email only) 

David Cox (via email only) 

Aaron K, Thomas (via email only) 
Kenneth L. Childs, Esq. (via email only) 
Keith R. Powell, Esq. (via email only) 
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Sheri L. Wafnscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Keith R. Powell 

Wednesday, November 04, 2015 12:48 PM 
Robbie Ferris 

Ara Heinz (AHeinz@horrycountyschools.net) 
RE: 1415-91 Notices of Intent to Award 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Robbie - Got your voicemail. We v/ere trying to make sure no days were lost so we used estimates. The final numbers 
can be fine-tuned in time for execution in 2 weeks. I wasn't able to cross-check the form against the RFP in terms of 
what all needs to be received by the HCS. As I get the contracts set up with more precision we can stay in touch about 
what attachments and certificates and so forth will be needed. Looking forward to seeing these projects go up. 

Q; are you using Mr. Shelton or anybody else as your representative for the contract finalization, or should I just work 
with you directly on these? Under the legal ethics rules, as a general rule for the protection of clients of all kinds, a party 
who has retained counsel on a matter can be dealt with directly by the other party's lawyer only with your lawyer's 
permission, so I need to check on this for my ethics compliance. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.ohllds-halligan.oom 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From; Robbie Ferris rmallto:RFerris(aisfla.biz1 
Sent: Wednesday, November 04, 2015 9:03 AM 
To: Keith R. Powell 

Subject: Fwd: 1415-91 Notices of Intent to Award 


Sent from my iPhone 

Begin forwarded message: 

From: Ara Heinz < AHeinz(5)horrvcountvschools.net > 

Date: November 3, 2015 at 5:14:12 PM EST 

To: Robbie Ferris < RFerris(5)sfla.biz >, " rferris(5)firstfloor.biz " < rferris(afirstfloor.biz > 
Cc: Danielle Davis < ddavis(5)sfla,biz > 

Subject: 1415-91 Notices of Intent to Award 

Mr. Ferris, 
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Please find attached the Notices of Intent to Award from Horry County Schools for the Design-Build 
Delivery of New School Facilities projects (# 1415-91). Barring any protests or issues with providing the 
information listed in the NOi, the official contract could be executed and go into effect on November 19, 
2015. (The NOI's have also been uploaded to our website at http://apps.hcs,l<12,sc.us/apps/protrac/ .) 

I am sure that either our attorneys or someone from the District will be in contact with you soon to 
discuss the next steps, but if you have any questions or concerns about documents, communications, 
procedures, etc., please do not hesitate to contact me. 

Thank you for participating in this solicitation! We look forward to working with you and your team on 
this project! 

Regards, 

Aroy 


Ara Heinz | Procurement Services! SP: 843/488-6930 
Horry County Schools | 335 Four Mile Rd. | Conway, SC 29526 
Website: Procurement.horrvcountvschools.net 


2 


PAPR-000017 




From: Robbie Ferris <RFerris@sfla.biz> 

Sent; Thursday, November 05, 2015 10:50 AM 

To: Keith R. Powell 

Subject: Horry 

Follow Up Flag: Follow up 

Flag Status: Flagged 

Categories: Red Category 

Any chance we can get owner to sign early site packages so we can formally submit 
Sent from my iPhone 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Poweil 

Friday, November 06, 2015 10:25 AM 
Robbie Ferris 
RE; Horry 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Does not sound like they are Interested, 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliqan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 


-Original Message- 

From: Robbie Ferris rmailto:RFerris@sfla,biz1 
Sent: Thursday, November 05, 2015 10:50 AM 
To: Keith R. Powell 
Subject: Horry 

Any chance we can get owner to sign early site packages so we can formally submit 


Sent from my iPhone 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Keith R. Powell 

Friday, November 06, 2015 11:12 AM 
Danielle Davis; aheinz@horrycountyschools.net 

Robbie Ferris: Mike Wawrzyniak; Kenneth J. Peeples (kpeeples@bbandt.com) 
RE: Payment Bond request - Florry County Schools Projects 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Danielle - I have a single-seat license for the AIA contracts platform and that particular box of silicon and wires is not 
cooperating with our network today. I will send around a payment bond marked up soon. 

My understanding from Robbie is that the surety prefers a separate contract for each of the 5 projects, equating to 5 
sets of bonds & the other bits and parts that make up the contract documents. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.ohilds-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-dlsclosabie and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Danielle Davis jmailto:ddavis(a>sfla.bizl 
Sent: Thursday, November 05, 2015 11:42 AM 
To: Keith R. Powell; aheinz@horrvcountvschools.net 

Cc: Robbie Ferris; Mike Wawrzyniak; Kenneth J. Peeples ( kpeeples@bbandt.com'l 
Subject: Payment Bond request - Horry County Schools Projects 

Mr. Powell & Ms. Heinz, 

Can you provide us with a payment bond form? 


Thanks 

Danielle 



Danielle M. Davis MBA 

Marketing Manager 

J33 Fayetteville St., Suite 225 

Raleigh, NC 27601 

Main: 919.573,6350 

Direct: 919.573,6349 

Fax: 919.573.6355 

ddavis@sfla.biz 

wvAv.sfla.biz 
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Sheri L Waloscott 


From: 

Sent: 

To: 

Cc: 

Subject: 

Attachments: 


Keith R. Powell 

Friday, November 06, 2015 1:05 PM 
Danielle Davis; aheinz@horrycountyschools.net 

Robbie Ferris; Mike Wawrzyniak; Kenneth J. Peeples {kpeeples@bbandt,com); John 
Gardner; Mark Wolfe 

RE: Payment Bond request - Florry County Schools Projects 
A312PaymentBond-2010 - Working Draft - OOl.docx.docx 


Follow Up Flag; 
Flag Status; 


Follow up 
Flagged 


I propose this form. Let me know if that will work for you. 


Keith R. Powell 
Childs & Halllgan, P.A. 
Columbia, South Carolina 
www.childs-hailigan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From; Danielle Davis rmaiito:ddavls(d)sfla.biz1 
Sent: Thursday, November 05, 2015 11:42 AM 
To: Keith R. Poweli; aheinz@horrycountvschools.net 

Cc: Robbie Ferris; Mike Wawrzyniak; Kenneth J, Peeples fkpeeples@bbandt.com') 
Subject: Payment Bond request - Horry County Schools Projects 

Mr. Powell & Ms. Heinz, 

Can you provide us with a payment bond form? 


Thanks 

Danielle 



Danielle M. Davis MBA 

Marketing Manager 

333 Fayetteville St., Suite 225 

Raleigh, NC 27601 

Main: 919.573.6350 

Direct; 919,573.6349 

Fax; 919,573.6355 

ddavisiasfla.biz 

www.sfla.biz 
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AIA Document A312™ 


2010 


Payment Bond 


SURETY; 

(Name, legal status and principal 
place of business) 


CONTRACTOR; 

(Name, legal status and address) 
FIRSTFLQQR ENERGY POSITIVE 
333 Favettevil le St. . Suita 


OWNER: 

(Name, legal status and address) 

« Hoiw County School Disti'ict. South Ca'olina 
--^ ^rJPcxliticai SubdivSioh of tile State of South CarolmaS » I 
«l3:S:Four:MileRd;-G6nWavFSG':29528 ::S^^ 

843.488.6700 » 

CONSTRUCTION CONTRACT 
Date: « » 

Amount: $ « ;» 

Description: 

(Name and location) 


BOND 

Date; 

(Not earlier than Construction Contract Date) 
« N6vember 19. 2015 » 

Amount: $ « » 

Modifications to this Bond: 1 | None 


^ADDITIONS AND DELETIONS: 
iThe^ author of this document 
;has added information 
:needed for its completion. 
The author may also have 
prevised the text of the 
:original standard form. 

,An Additions and Deletions 
Report that-; notes added 
.information; as ■; well as 
,revisions to the standard 
:form text is available from 
:the author and should be 
reviewed. .. 

This document has important 
legal consequences. 
Consultation with an . 
attorney is encouraged with 
respect to-its completion 
;or modification/^ ' 

Any singular reference to 
Contractor, Surety,. Owner 
or other party shall be 
considered plural where 
applicable. 


«-X See Section 18 


CONTRACTOR AS PRINCIPAL SURETY 

Company; (Corporate Seal) Company: (Corporate Seal) 

Signature: __ Signatiu'e: _ 

Name and << »« » Nameand <<;>><< »i A 

Title: Title: 

(Any additional signatures appear on the last page of this Payment Bond.) 


(FOR IN FORMA TION ONL Y - 
AGENT or BROKER: 


- Name, address and telephone) 

OWNER’S REPRESENTATIVE: 
(Architect, Engineer or other party:) 
Executive Diiector of Facilities 


ELECTRONIC COPYING of any 
portion of this AIA* Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 
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§ 1 The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, 
successors and assigns to the Owner to pay for labor, materials and equipment furnished for use in the performance 
of the Construction Contract, which is incorporated herein by reference, subject to the following terms. 

§ 2 If the Contractor promptly malces payment of all sums due to Claimants, and defends, indemnifies and holds 
harmless the Owner from claims, demands, liens or suits by any person or entity seeking payment for labor, 
materials or equipment furnished for use in the performance of the Construction Contract, then the Surety and the 
Contractor shall have no obligation under this Bond. ; 

§ 3 If there is no Owner Default under the Construction Contract, the Surety’s obligation to the Owner under this 
Bond shall arise after the Owner has promptly notified the Contractor and the Surety (at the address described in 
Section 13) of claims, demands, liens or suits against the Owner or the Owner’s property by any person or entity 
seeking payment for labor, materials or equipment furnished for use in the performance of the Construction Contract 
and tendered defense of such claims, demands, liens or suits to the Contractor and the Surety, : 

§ 4 When the Owner has satisfied the conditions in Section 3, the Surety shall promptly and at the Surety’s expense 
defend, indemnify and hold harmless the Owner against a duly tendered claim, demand, lien ofsuit. 

§ 5 The Surety’s obligations to a Claimant under this Bond shall arise after the following; ; i 

§ 5.1 Claimants, who do not have a direct contract with the Contractor, 

.1 have furnished a written notice of non-payment to the Contractor, stating with substantial accuracy 
the amount claimed and the name of the party to whom the materials were, or.equipment was, 
furnished or supplied or for whom the labor was done or performed, within ninety (90) days after 
having last performed labor or last furnished materials or equipment included in the Claim; and 
.2 have sent a Claim to the Surety (at the address described in Section 13). 

§ 5.2 Claimants, who are employed by or have a direct contract with the Contractor, have sent a Claim to the Surety 
(at the address described in Section 13). i 

§ 6 If a notice of non-payment required by Section 5.1.1 is given by the Owner to the Contractor, that is sufficient to 
satisfy a Claimant’s obligation to furnish a written notice of non-payment under Section 5.1,1. 

§ 7 When a Claimant has satisfied the conditions of Sections 5.1 or 5.2, whichever is applicable, the Surety shall 
promptly and at the Surety’s expense take the following actions; 

§ 7.1 Send an answer to the Claimant, with a copy to the Owner, within sixty (60) days after receipt of the Claim, . 
stating the amounts that are undisputed and the basis for challenging any amounts that are disputed; and 

§ 7.2 Pay or arrange for payment of any undisputed amounts, 

§ 7.3 The Surety’s failure to discharge its obligations under Section 7.1 or Section 7.2 shall not be deemed to 
constitute a waiver of defenses the Surety or Contractor may have or acquhe as to a Claim, except as to uhdispiited 
amounts for which the Surety and Claimant have reached agreement. If, however, the Surety fails to discharge its 
obligations under Section 7.1 or Section 7.2, the Surety shall indenmify the Claimant for the reasonable attorney’s 
fees the Claimant incurs thereafter to recover any sums found to be due and owing to the Claimant. 

§ 8 The Surety’s total obligation shall not exceed the amount of this Bond, plus the amount of reasonable attorney’s 
fees provided under Section 7.3, and the amount of this Bond shall be credited for any payments rnade in good faith 
by the Surety. 

§ 9 Amounts owed by the Owner to the Contractor under the Construction Contract shall be used for the 
performance of the Construction Contract and to satisfy claims, if any, under any construction performance bond. 
By the Contractor furnishing and the Owner accepting this Bond, they agree that all funds earned by the Contractor 
in the performance of the Consfruction Contract are dedicated to satisfy obligations of the Contractor and Surety 
under this Bond, subject to the Owner’s priority to use the funds for the completion of the work. 
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§ 10 The Surety shall not be liable to the Owner, Claimants or others for obligations of the Contractor that are 
unrelated to the Construction Contract. The Owner shall not be liable for the payment of any costs or expenses of 
any Claimant under this Bond, and shall have under this Bond no obligation to make payments to, or give notice on 
behalf of, Claimants or otherwise have any obligations to Claimants rmder this Bond. 

§ 11 The Surety hereby waives notice of any change, including changes of time, to the Construction Contract or to 
related subcontracts, purchase orders and other obligations. 

§ 12 No suit or action shall be commenced by a Claimant under this Bond other than in a court of competent 
jurisdiction in the state in which the project that is the subject of the Construction Contract is located or after the 
expiration of one year from the date (1) on which the Claimant sent a Claim to the Surety pursuant to Section 5.1,2 
or 5.2, or (2) on which the last labor or service was performed by anyone or the last materials or equipment were 
furnished by anyone under the Construction Contract, whichever of (1) or (2) first occurs. If the provisions of this 
Paragraph are void or prohibited by law, the minimum period of limitation available to sureties ds a defense in the 
jurisdiction of the suit shall be applicable. 

§ 13 Notice and Claims to the Surety, the Owner or the Contractor shall be mailed or delivered to the address shown 
on the page on which their signature appears. Actual receipt of notice or Claims, however accomplished, shall be 
sufficient compliance as of the date received. 

§ 14 When this Bond has been turnished to comply with a statutory or other legal requirement in the location where 
the construction was to be performed, any provision in this Bond conflicting with said statutory or legal requirement 
shall be deemed deleted herefrom and provisions conforming to such statutory or other legal requirement shall be 
deemed incorporated herein. When so turnished, the intent is that this Bond shall be construed as a statutory bond 
and not as a common law bond. 

§ 15 Upon request by any person or entity appearing to be a potential beneficiary of this Bond, the Contractor and 
Owner shall promptly furnish a copy of this Bond or shall permit a copy to be made. 

§16 Definitions 

§ 16.1 Claim. A written statement by the Claimant including at a minimum: 

.1 the name of the Claimant; 

.2 the name of the person for whom the labor was done, or materials or equipment furnished; 

.3 a copy of the agreement or purchase order pursuant to which labor, materials or equipment was 

furnished for use in the performance of the Construction Contract; 

.4 a brief description of the labor, materials or equipment furnished; 

.5 the date on which the Claimant last performed labor or last furnished materials or equipment for use 
in the performance of the Construction Contract; 

.6 the total amount earned by the Claimant for labor, materials or equipment furnished as of the date of 
the Claim; ; ; 

.7 the total amount of previous payments received by the Claimant; and 

.8 the total amount due and unpaid to the Claimant for labor, materials or equipment furnished as ;of the 
date ofthe Claim. 

§ 16.2daimant. An individual or entity having a direct contract with the Conti'actor or with a subcontractor ofthe 
Contractor to furnish labor, materials or equipment for use in the performance of the Construction Contract. The 
term Claimant also includes any individual or entity that has rightfully asserted a claim under an applicable ^ 
mechanic’s lien or similar' statute against the real property upon which the Project is located. The intent of this Bond 
shall be to include without limitation in the terms “labor, materials or equipmenf’ that part of water, gas, power, 
light, heat, oil, gasoline, telephone service or rental equipment used in the Construction Contract, architectural and 
engineering services required for perfonnance of the work of the Contractor and the Contractor's subcontractors, 
and all other items for which a mechanic's lien may be asserted in the jurisdiction where the labor, materials or 
equipment were furnished. ’ 

§ 16.3 Construction Contract. The agreement between the Owner and Contractor identified on the cover page, 
including all Contract Documents and all changes made to the agreement and the Contract Documents. 
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§ 16.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to pay the Contractor as 
required under the Construction Contract or to perform and complete or comply with the other material terms of the 
Construction Contract. 

§ 16.5 Contract Documents. All the documents that comprise the agreement between the Owner and Contractor. 

§ 17 If this Bond is issued for an agreement between a Contractor and subcontractor, the term Contractor in this 
Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor. 

§ 18 Modifications to this bond are as follows; 

«r-i» As used in 6 16;2f:thephrasef‘tb furnish labor, materials or equipment tbfuse in flrepeffbrmahcelbfthe A:::^ 
dohshuction Gbhtfacf ” includes the entire scope of the fefm :‘dmpfbve”?as:befine3 :ih: SiC;i:G6te6 26-6r f bf2i. :whicb 
teriti brneansland ihcMdes anvbesign ormthef profesMotial of skilled ser\dces’fufnished;bvurchitects.i;etlgineefsA ::yD 

land survevors.landiandscape architects;” :^ 1 1C 


(Space is provided below for additional signatures of added parties, other than those appearing on the coyer page.) 


CONTRACTOR AS PRINCIPAL 


SURETY 


Company: 

(Corporate Seal) 

Company: 

(Corporate Seal) 

Signature: 


Signature; 


Name and Title: 


Name and Title: << :4<C» fs; f 


Address: <<; >> ■; : 


Address; << b ; :Av: T 
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AIA Document AUI™ - 2014 

Standard Form of Agreement Between Owner and Design-Builder 

AGREEMENT made as of the day of . in the year two thousand fifteen (2015), 

(In words, indicate day, month and year.) 

BETWEEN the Owner: 

(Name, legal status, address and other information) 

I This document has important 
I legal consequences. 
Consultation with an attorney 
is encouraged: with respect to 
its completion or modification. . 

Consultation with an attorney is 
also encouraged with respect to 
professional licensing 
requirements In the jurisdiction 
where the Project is located. 


for the following Project: 

(Name, location and detailed description) 


Request for Proposals No. 1415^91 


The Owner and Design-Builder agree as follows. 


and the Design-Builder: 

(Name, legal status, address and other information) 


Horry County Schools. South Carolina, a political subdivision of tire State of South 
Carolina. 


ELECTRONIC COPYING of any 
portion of this AIA® Document 
to another electronic file Is 
prohibited and constitutes a 
violation of copyright laws as 
set forth In the footer of this 
document. 
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TABLE OF ARTICLES 


1 GENERAL PROVISIONS 

2 COMPENSATION AND PROGRESS PAYMENTS 

3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 

4 WORK PRIORTO EXECUTION OF THE DESIGN-BUILD AMENDMENT 

5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 

6 CHANGES IN THE WORK 

7 OWNER’S RESPONSIBILITIES 

8 TIME i i r : 

9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 

10 PROTECTION OF PERSONS AND PROPERTY M 

11 UNCOVERING AND CORRECTION OF WORK 

12 COPYRIGHTS AND LICENSES 

13 TERMINATION OR SUSPENSION 

14 CLAIMS AND DISPUTE RESOLUTION 

15 MISCELLANEOUS PROVISIONS 

16 SCOPE OF THE AGREEMENT 
TABLE OF EXHIBITS 

A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS ; / 

C SUSTAINABLE PROJECTS 

D BUILDING INFORMATION MODELING AND DIGITAL DATA : i i J 

ARTICLE 1 GENERAL PROVISIONS 
§ 1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable" or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Omer’s 
design documents" where appropriate.) 

§ 1.1.1 The Owner’s program for thePrqject; ! 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed.) 

Per "Design Requirements'' published for.Solicitation fifo. t 1415-91. 
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§ 1.1,2 The Owner’s design requirements for the Project and related documentation; 

(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, 
including any performance specifications for the Project.) 

Per "Design Requirements" published for Solicitation No, 1415-91. 

§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boimdaty and topographic surveys; traffic and utility studies; availability of public and private utilities 
and services; legal description of the site; etc.) 

I Per "Design Requirements'' published for Solicitation No. 1415-91 , 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any; 

(Identify the Owner’s Sustainable Objective for the Project such as Sustainability Certification;, benefit to the 
environment, enhancement to the health and well-being of building occupants, or improve rhentof energy efficiency. 
If the Owner identifies a Sustainable Objective, incorporate AM Document AI4M''^2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner ’s Sustainable ■, 
Objective.) ^ \ 

I Per ''DeSim Requii'ements" published for Solicitation No. 1415-91 . 

§ 1.1.5 Incentive programs -t h -e Own e r intends to pursue for the Proj e ct; inclu di ng th ese -reloted to th e Sustainabl e 

Objective, and any - d e adlincs for r e ceiving the inc e ntives that ar e dep e ndent - on, or r e lat e d to, the Design Build e r’s 

s ervices, are as follows; - 

(Id e ntify incentiv e programs the Owner in t ends t e- pu rs ue for the Project and deadlin e s for submitt i ng or applying 
for the incentive programs : ) „ , -: ; V 

Number not used. 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner’s budget, and if known, a line item breakdown of costs.) 

I Per"Desigii Reciiiiremenfs" published for Solicitation No. 1415-91 

§ 1.1.7 The Owner’s design and consPuction milestone dates: 

tI -D esign phas e milestone dat e s ; 


■H - Submission of D esigrt- Build e r-Prop esah- 


t 3-I%ased-e ompletion da tesr 


- Substantial Compl e tion date: - 


tI - Other mi les t ene datesr 

Per "Design Requirements" published for Solicitation No. 1415-91 
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§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: fCompleted with information stated Design-Builder’s Proposall 
(List name, legal status, address and other information.) 


.1 Architect 


.2 Consultants 


.3 Contractors 


§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: , 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preservation 
requirements.) , i : : 

Per "Design Requirements" Published for^SolicitationNo,'; 1415-^91 fSurnmary of Services fequiredi: Article 

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with > 

applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 

or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6, i , 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 

Unless otherwise agreed, the parties will use AIA Document E203™-2013 to establish the protocols for the i 

development, use, transmission, and exchange of digital data and building information modeling. 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1: t 

(List name, address and other information.) 

Mark Wol fe. Executive Director of Facilities (or designee! 

Horry County Schools 

Facilities Denartment. 1160 E Highway 50 

Conway. SC 29526 

rriw6lfe002@hbfrvd6tmtvsohobls;net ^^:Ai■vl^E■v:';^?A^vTA"ifF7:f:f..:y?lh;:;fii{f^";;ff:^^;;Jih:hf 

843.488,6965 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 

I N/A - 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and if known, identify by name and address.) 

I Functional Performance Consultant ITBD') :: j f v: 
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§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1,2: 
(List name, address and other information.) 


§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
notice to the other party. 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: : 

(Ch e ck th e appropriat e box. If - th e Ow ne r andO e sign Builder do not select a method -ofbkrd fflg dispute resolution 
b e low, or do not subsequently agr e e in writing t e- a binding dispute r e solution other th a n litigation, Claim s will b e 
resolved by litigation in a court of competent jurisdicti &ffc) 

[ ] Arbitration pursuant to Section 14.4 : ! 

[ X_] Litigation in a court of competent jurisdiction . 

[ ] Other: (Specify) 


§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and ; 
Design-Builder and its attached Exliibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the ; 

Contract signed by both parties, including the Design-Build Amendment, (2) a Change Orda, or (3) a Change 
Directive. 

§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons or entities other than the 
Owner and the Design-BuUder. 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services requited to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. Ttje Work 
may constitute the whole or a part of the Project. 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and construction by the Owner and by 
separate contractors. 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now 
known or later developed, of the tangible and intangible creative work performed by the Design-Builder, 

Contractor(s), Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar 
materials. 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the 
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Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 

§ 1.4.7 Owner. The Owner is the pe rson-or -entity identified as such in the Agreement and is referred to throughout 
the Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s 
authorized representative. The Owner may have employees that are design professionals or otherwise skilled in 
construction or construction management and such employees may, from time to time, perform various tasks or 
duties for or on behalf of the Owner under this Agreement. However, it is specifically understood that the Owner 
nncluding these agents and employees') has no obligation or duty to apply specialty or professional knowledge and 
skill, and shall not be held to have undertalcen to provide or perform any aspect of the Owner’s performance of this 
Agreement as a design professional or specially skilled and loiowledgeable construction industry member or 
construction manager, and this principle applies regardless of the Owner’s position titles or office division titles as 
may be applicable to such employees. i 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for theDesign-BuilderTor all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
professional services. 

§ 1.4.10 Architect The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 

§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion ofthe construction, required in 
connection with the Work, for the Design-Builder, The Contractor shall be lawfully licensed, if required in the'; 
jurisdiction where the Project is located. The Contractor is referred to throughout the Deslgh-Build Documents^ as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." 

§ 1.4.13 Contract Time. Unless otherwise provided. Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day hnless otherwise 
specifically defined. ; i if 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance ofthe 
Work after execution ofthe Design-Build Amendment, as identified in Article A.l ofthe Design-Build Amendment. 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 

|-i4--GQmpensatt©n--f&T-WeFk-PeFfefflwd--PTOTT©-lxee«#©rp-sf-Best§n-BeH^^ 

§ 2.1.1 Unl e ss otherwise agre e d, payments for Work perfei - med prior to Exeeution of the Design - Build Am e ndment 
sh all b e made - men t hly. For the Design Builder’s performanc e of Work prior to th e execution ofth e B e s - ign - Bui - td 
Amendm e nt,- { h e Qwn -e r shall comp e nsate the Design - Builder as follows r 

(Insort amount of, or basis for, em fp emation, includ i ng oomponsation - for any Sustainabitity Scmcos, or indicato 
the exhibit in wbiehthc information is provided. IfthoromUho a - Hmit on the total amount of compensation for 
W o rk performed prior to the oxocution - efthe Design Build Amendment, state the amount of the limit.) 


§-24t 2 The ho u rly bi - t fift g rat e s for services of t hedSesig fi ' Build e r and the Design Builder’s Archit e ct, CoH s u ftan t s 
and Contractors, if any? are set fe rth-belewv 
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§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 
Forty-five ( 45 i days after the invoice date shall bear interest at the rate entered below, or in the absence 
thereof at the legal rate prevailing from time to time at the principal place of business of the Design-Builder. 
(Insert rate of monthly or annual interest agreed upon.) 

%—MA M ^ 




§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 
For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§3.1 General 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. f 




Building Permit and Other Permits and Fees: No general building permit is required jin accordance with § 


6-9-110 of the South Carolina Code of Laws: however, the Contractor shall be required to provide mechanical. 


electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
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cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion of the work. 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the 
Design-Builder’s behalf with respect to the Project. 

§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Dpcurnents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance wth the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

§ 3,1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder perforrns Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable'tp correction. 

§ 3.1,3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perforin any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction receiyedjfrom 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, i 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is required tp remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

§ 3.1,4 The Design-Builder shall be responsible to the Owner for acts and omissions of the Design-Builder’s 
employees. Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. ; 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. 

The Office of School Facilities (OSPI shall determine the enforcement and uiterpretation of all the applicable 
codes and referenced standards on state buildings, including the District’s school facilities. I ; 


§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. OH-a-menthly 
basis, nr oth e rwise - a. s agr ee d to bv the Owner an dd^estar- Build e r. A s stated in the Design Requirements, t he 
Design-Builder shall submit written progress reoorts - te-th e Own e r, reports, photographs of Work in progress, and 
other data to the Owner electronically, or through the Owner’s option, project management software, showing 
estimated percentages of completion and other information identified below; 

.1 Work completed for the period; 

.2 Project schedule status; 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 

.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 
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.8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; 

, 11 Current Project cash-flow and forecast reports; and 

.12 Additional information as agre e d - to by the Owner and Design- Builder. designated by the Owner 
through its project management software data requirements. i 

§-St4t 8.2 In addition, where the Contract Sum isrth e Cost of the Worlewith-er wi t hout a ©uaranteed Maximum Pri ces 
th e Design Builder shall include the following additional A n fer matien in its progr - eas reports-: 

-B esign - Build e r’ s work force repor t; 

-i2- Equipment - utilization r e port; and 

- Cost summary, comparing actua k coats - te - u - pdated cost estimate ar i 

§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as: 
required by the conditions of the Work and Project, shall be related to the entire Project to the extent required by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the Work,.and shall include 
allowances for periods oftime required for the Owner’s review and for approval of submissions by authorities 
having jurisdiction over the Project. ; 


§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 
submitted to the Owner, 

§ 3.1.10 Certifications. Upon the Own e r’s written r e qu est , the Design - Builder shall obtain from D esign-Builder 
shall include in each Application for Payment a certification from each of t he Architect, Consultants, and : 

Contractors, and furnish to the Owner, these certifications with respect to the documents and services providedfly: 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information arid belief, the I 
documents or services to which the certifications relate (i) are consistent with the Design-Build Documents, exbept 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities governing the design of the Project; and (b) that 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representations and statements 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not be required to 
execute certificates or consents that would require knowledge, services or responsibilities beyond the scope of their 
services, 

§ 3.1,11 Design-Builder’s Submittals 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided iri Section 3.1.9;1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated fo reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and 
approved them, (2) determined and verified materials, field measurements and field consti-uction criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such .Submittals with the 
requirements of the Work and of the Design-Build Documents. 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Ovmer or its designee has approved the respective Submittal. 

§ 3.1,11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
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writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or 
omissions in Submittals by the Owner’s approval of the Submittals. 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work;designed or certified by 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written 
approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. i 

§ 3.1.12 Warranty. The Design-Buildei' wamants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or petmit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be fi'ee from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse,' 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper : 
operation, or normal wear and tear and normal usage. If required by the Owner, the DesignBuilder shall furnish 
satisfactory evidence as to the kind and quality of materials and equipment. i 

§ 3.1.13 Royalties, Patents and Copyrights 

§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless 
such information is promptly furnished to the Owner, If the Owner receives notice from a futent or copyright owner 
of an alleged violation of a patent or copyright, atti'ibutable to the Design-Builder, the Owner shall give prompt 
wi'itten notice to the Design-Builder. 

§ 3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent paused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor,; or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party dr person 
described in this Section 3,1.14. ■ 1 

§ 3.1.14.2 The indemnification obligation under this Section 3.1,14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 

§ 3.1.15 Contingent Assignment of Agreements 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant to 
Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written 
notification to the Design-Builder and the Architect, Consultants, and Contractors whose agreements 
are accepted for assignment; and 

.2 assignment is subject to the prior rights of the surety, if any, obligated underbond relating to the 
Contract . 
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When the Owner accepts the assignment of an agi'eement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 


§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension, 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement to a successor 
design-builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor 
design-builder’s or other entity’s obligations under the agreement. 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, :Shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria imldss the Owfier and 
Design-Builder execute a Modification. 

INumbers $4.2 & §4.3 intentionally not used] ^ 


§- 4.1.2 The Design Build e r shall advis e the Owner - on propos e d site us e and improvemen - tsr s election of - mat e rials ; 

and building s ystems and e quipment. The De s ign Build e r shall also provide the Owner with r e comm e nda tions^ 

consistent with-the Own e r’s Criteria, on oonstruotability; availability - ef materials and labor; time requirem e nts for : 

pre cur e m e nt, installation and e onstruction; and factors relat e d to con s truction cost - including, but not limited to; 
costs of alternative d e s ig ns or material. ' ), preliminary budgets, life e - yele data, aiad po s si -b lc cost red uctteas. 

§- 4;2 Ev atu atoi of the -D w Hef%-Critefia 

§- 4.2.1 The D esig i-Build e r shall schedule and conduct meetings w i th the-Qwner and any other necessary 
individual s or- e ntities to discu ss and - roview the Owner’s Grit e ria-as set forth in Section l.l.Thc Deoigu Build e r shall 

therea - ftcr again meet with th e Own e r to discu s s a -pr oliminary evaluatr o n of the Owner’s Crite ria. The preliminary 

evalua t ion shall address possible alternative approaches to d^ign and construction of the Proj e ct and molud e the 
Design - Builder’s recommendations, if any, with regard to accelerated or fa s t-track scheduling, procurement, or 
phas e d - construction. The pr e linuftary evaluation shall consider cost information, constructa b ility, and proc urernent 
and construction-sehoduling i s sues. 

§ 4.2.2 After the De s ign-B t iilder meets - with the Owner and pr -e sents the prelirr m ary evaluation, th e-B esign Builder 

shall provide a - wr - itten r e port to the Owner, o ummarizingth e -B esigu-B uildor’s evaluation ofth e Owner’s Cnteria. - 

The report shall, also includ e i 

vl- allocations of program function s , d e tailing each flinetien a nd-thei Mquar e- feot ar e as; 

,2- a preliminary estimat e -of th e Cost of th e Work, and, if nec e s sa ry; - r e commendation s to adjustthe 

O wner’s Crit e ria to - e euferm-te-the- Owner’s budget t 

;3- a preliminary sch e dule, which shall include propos e d design mileston e s - rdates for receiving 

addition a l information from, or fo r- work to be completed by, th e Owner; anticipated dat e Ter th e 

Design Builder’s Proposal; and dates of per - iodio de s ign r e view session s with the Owner; and 

■:4- the followin gf 

(List additional information, if any, to bo inaluded - m - tho Dcsign - Binlder’s wjittan report.) 


§-424-The-Own er shall review the D e sign Builder’s writt e n r -e port and, if acceptable , provide the De s ign Build e r 
with writt e n consent to proc e ed to the d e velopm e nt of the Preliminary D e sign as de s cribed in Section 4.3. The 
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S 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 Upon the Owner’s issuanc e of a writt e H - con se nt te - proc ee d under S e stion >1.3.2, th ^- Desiga Builder sha U 
pr e pare and submit the - B e nien Builder’s Pr - e p esal to the Owner. Th e- Design - Builder’s The Design-Builder’s 
Construction Proposal shall include the following: 

.1 A list of the Preliminary -- De s- ig n-documents and other Information, including the fJesign-Builder’s 
clarifications, assumptions and deviations from the-Qw ner’s Criteri ar -the Owner’s original Design 
Requirements and the Design-Builder’s original Proposal Development Dociiments as proposed in : 
the Owner’s procurement leading to this Agreement, u pon which the Design-Builder’s Proposal is 
based; 

.2 The proposed Contract Sum, including the compensation m e thod -a nd, if based - iipon -4he Cost of the 
Work plu s -a fee, ’ a - written statement of estimated cost organized by trade categori e s, -a t t owanc e s, 
contingeneioa. D e sign - Builder’s Fe e , and other items that c o mpri se the G en traot Sum t- m ethod; 

.3 The proposed date the Design-Builder shall achieve Substantial Compl e tion ’. Completion for phased 
beneficial occupancy, if applicable and acceptable to the OwnerT 

.4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-Builder’s key personnel. Contractors and suppliers; and; 

.6 The date on which the Design-Builder’s Construction P roposal expires. i ; 


§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the; 
Design-Builder that it has visited the site and become familiar with local conditions under Which the Work is to be 
completed. 


§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLE 5 WORIC FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§5.1 Construction Documents ’ 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
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Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification, The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the 
Work in accordance with the Design-Build Documents. 

S 5.1.2.1 The Design-Builder shall submit three conies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work, 

§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2,2, construction shall not comnience prior to execution 
of the Design-Build Amendment. 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed pricy to the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and: attdntion. 

The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Desigji-Build 
Documents give other specific instructions concerning these matters. . ! 

§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to deteimine 
that such portions are in proper condition to receive subsequent Work. _ . 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite.one : 

(n record copy of the Contract Documents including approved changes in good order and marked currently to 
record changes and selections made during trerformance of the work, A copy of submittals accepted by the District 
shall also be maintained at the worksite. These items shall be available to the Architect and District when present at 
the worksite. When required bv the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as. bv wav of illustration and not limitation, plumbing, electrical, mechanical, and all 
systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an electronic 
and paper copy of record drawings of "as-built" detail to the Architect at final completion of all work, excluding 
punch list items as required bv the Contract Documents. 

Professional Certifications; When professional certification of performance criteria for materials, systems, or 
equipment is required bv the Contract Documents, the District shall be entitled to rely upon tire accuracy and 
completeness of such calculations and certifications. 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the: Cotitract 
Documents, including any changes, at all times and in all respects. The program shalT include providing daily 
supervision and conducting frequent inspections bv the Worksite SuperintendentfsV ' 

1. Compliance with Employment Laws: Bv entering into a Contract Asreement, the Contractor agi'ees to abide 
bv all applicable laws pertaining to employment including, bv wav of illustration and not limitation, the 
following: 

A. Title Vn of the Civil Rights Act of 1964, as may be amended. 

B. Age Discrirfaination in Employment Act of 1964 as may be amended 

C. Title I of the Americans Disabilities Act of 1990. as may be amended. 

D. Equal Pay Act of 1963, as may be amended. 1 

E. Fair Labor Standards Act, as may be amended. 

F. . South Carolina Wages Act, Code 37-10-10 et seq,, as may be amended. 

G. South Carolina Worker’s Compensation Act Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race. 

religion, color, sex, age, handicap, or national origin except when such condition is a bona fide _ 
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occupational aualificatim reasonably necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advatisements for employees, shall state the Contractor is an "Equal Opportunity 
Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than 
$ 10 . 000 . 

Employment Taxes and Benefits: The District shall not vyithhold from the contract payments any Federal or 
State income taxes, or any employment-related taxes normally withheld on the District’s ernplovees. Further, the 
District shall not provide any employment related insurances or other benefits such as worker’s compensation for 
the benefit of any Contractor, subcontractor or supplier employees. 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experiencedland dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted vyork. and Contractor provided labor to ensure the continual progress :of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager identifiedun the Scope of Work 
(Exhibit A) or the duties and status of the Project Manager during the course of the project without approval ofthe 
District. ; 1 

Project Key Staff - Worksite Superintendent(s): The Contractor shall employ at le^t one ('ll) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Supgintendentt's'). No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the work of any trade or other 
duties; however, the secondary Worlcsite Superintendent may paform part-time work of a trade or tire duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite 
Supgintendent identified in the Scope of Work (Exhibit A) or the duties or status of same during the course of the 
project without approval of the District. The Worksite Superintendentfsl shall enforce strict discipline and 
good order among the Contractor’s representatives, agents, employees, subcontractors and suppliers. 

Worksite Communications; The Project Manager and Worksite SupgintendentCs^ are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. 


§ 5.3 Labor and Materials ! i 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shah provide and i^ay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities^ transportation^ and 
other facilities and services, necessary for proper execution and completion ofthe Work, whether temporairy or— 
permanent, and whether or not incorporated or to be incorporated in the Work. I 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees 
and other persons carrying out the Work. The Design-Builder shall not pei’mit employment of unfit persons or 
persons not properly skilled in tasks assigned to them. 

§ 5.4 Taxes 

The Design-Buildg shall pay sales, consumer, use and similar taxes, for the Work provided by,the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet;effective or mgely 
scheduled to go into effect. 
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§ 5.5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
building permk - a s- w e ll as any other -permits, fees, licenses, and inspections by government agencies, necessary for 
proper execution of the Work and Substantial Completion of the Project. 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes, ordinances, 
codes, lilies and regulations, and lawful orders of public authorities, applicable to performance of the Work. 

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions dt thq site that are 
(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 
Design-Build Documents or (2) unlcnown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. The Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase or 
decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 
change in the tei-ms of the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, 
stating the reasons. If the Design-Builder disputes the Owner’s determination or recommendation, the ; ; 

Design-Builder may proceed as provided in Article 14. { ' 

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner, Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for . 
adjustments in the Contract Sum and Confract Time arising from the existence of such remains or features may be ; 
made as provided in Article 14. 

§ 5.6 Allowances 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build ©eeumeats^ 
Documents fas referenced in Appendix BI. Items covered by allowances shall be supplied for such amounts, and by 
such persons or entities as the Owner may direct, but the Design-Builder shall not be required to employ persons or 


entities to whom the Design-Builder has reasonable objection. 

1 Elementarv School Allowances 1 

Descriotion 

Amount 

Furniture 

$1,000,000 

Hardware 

$ 250,000 fMaterials onivl 

HVAC Controls 


■ Ilium ... 


11 Plavcirounds 

$ 350,000 fEauioment and mulch onlv1 I 



Commissionina 


Owner Continaenev 


1 ... . 


Descriotion 

Amount 

Furniture 

$1,500,000 fexceot Socastee Middle = $1,250,0001 

Hardware 


HVAC Controls 

$ 650.000 il 


II Mi |i|i|i|i'—i 

Plavaround 

$ 150.000 (Intermediate school onivl 

Soecial Insoections 

$ 150,000 

Commissionina 

$ 125,000 
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Owner Contingency 


$1,500,000 (except Socastee Middle = $1.250.000^ 


§ 5.6.2 Unless otherwise provided in the Design-Build Documents, 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the 
Contract Sum but not in the allowances; and 

.3, whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 5,6,2.1 and (2) changes in Design-Bpilder’s costs under 
Section 5.6.2.2. 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. 

§ 5.7 Key Personnel, Contractors and Suppliers ; 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whorri the 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 
to whom the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 If the Design-Builder ehang es desires to change any of the personnel. Contractors of suppliers identified b 
the Design-Build Amendment, including but not limited to any contractor or design professional identified by t he 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed n ew personnel, design professional. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the : 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in wi'iting to^ 
the Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply withm 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reasonable objection, 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. Ifthe rej e ct e d - person or 
en# ty was rea son ab l y ca p a ble of performing the Woric, the Contraet - Sum and G o ntraeTTime shall be increased or 
decrease d by th e difference, i - Tan - y r- eecaBion e d by s uoh -eh ang e , and an appropr - iatc Change Or der shall bc’iasued 
before comme n cemenTef th e -substitute person or entity’s Work. H e wever, no i fl cr e as e in the Contract Sum or 
Cen tmot Time shall be allow e d for s uch change unless the Design Build e r haS ' a ct ed promptly and r esp onsively in 
sub mitting names as requir e d. 

§ 5.8 Documents and Submittals at the Site 

The ^In addition to any Owner requirements to keen electronic project data up to date, the Design-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set,of the Construction 
Documents, in good order and marked currently to indicate field changes and selections made during construction, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with 
Section 9.10.2 as a record of the Work as constructed. 

§ 5.9 Use of Site 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not - 
unreasonably encumber the site with materials or equipment. 

AIA Document A141™- 2014. Copyright ©2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA* Document is 
protected by U.S. Copyriglit Law and Internationai Treaties. Unauthorized reproduction or distribution of tiria AlA^ Document, or any portion of it, 
may result in severe civil and criminal penalUec, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 11:38:54 on 07/14/2016 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes; (1362310746) 


PAPR - 000042 








§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or 
a separate contractor except with written consent of the Owner and of such separate contractor; such consent shall 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

§ 5.11 Cleaning Up 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste 
materials or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall 
remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials from and about the Project. ; 

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner may do so 
and Owner shall be entitled to reimbursement from the Design-Builder. 

§ 5.12 Access to Work 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
critei'ia and programs, which the Owner, and its contractors and consultants, shall comply with while at the site, 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 
§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially similar to this Contract, 
including those terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the 
Design-Builder promptly after execution of any separate contract. If the Design-Builder claims that delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall rnalce a Claim as provided 
in Article 14. 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction or 
operations on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the 
individual or entity that executes each separate agreement with the Owner. 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The 
Design-Builder shall make any revisions to the construction schedule deemed necessary after a joint review and 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Builder, 
separate contractors and the Owner until subsequently revised. 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner perforrhs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 

§ 5.14,2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, preparela written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work, Failure of 
the Design-Builder to report shall constitute an aclcnowledgment that the Owner’s or separate contractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. 
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§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) f or costs the Owner incurs that ar e 
payable to a s e parat e- eontracter- and other contractor^'), respectively, incur because ofthe Design-Builder’s delays, 
improperly timed activities or - d e f e ctive construction. The Owner shall be responsibl e te th e D e sign Build e r for costs 
the D e sign Builder incurs b e cause of a separat e contractor’s del - ays, improperly timed activiti e s, damage to th e 
Work or defective construction, 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property ofthe Owner or separate contractors as provided in Section 10.2.5. 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the , > 

Work as the Design-Builder has with respect to the construction ofthe Owner or separate contractors in 
Section 5.10. ! 

§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under then- 
respective contracts for maintaining the premises and surrounding area free from -waste materials and rubbish; the 
O-wner may clean up and will allocate the cost among those responsible. 

ARTICLE 6 CHANGES IN THE WORK i ! ; ; 

§ 6.1 General ! 

§ 6.1.1 Changes in the Work may be accomplished after execution ofthe Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in . 
the Design-Build Documents. 

§ 6.1.2 A Change Order shall be based upon agreement between the O-wner and Design-Builder. The Owner may 
issue a Change Directive-without agreement by the Design-Builder. 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions ofthe Design-Build Documents, and : 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. ; 

§ 6,2 Change Orders 

A Change Order is a written instrument signed by the O-wner and Design-Builder stating their agreement upon all of 
the following; 

.1 The change in the Work; 

.2 The amount ofthe adjustment, if any, in the Contract Sum or, if prior to execution ofthe 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. ; 

§ 6.3 Change Directives 

§ 6.3.1 A Change Directive is a written order signed by the O-wner directing a change in the Wprk prior to 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendjnerit, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, -vwthout 
invalidating the Contract, order changes in the Work within the general scope ofthe Contract consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution ofthe Design-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly, 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution ofthe 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods; 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficienf substantiating data to 
permit evaluation; 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or 
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.4 As provided in Section 6.3.7. 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, 
the applicable unit prices shall be equitably adjusted. 

§ ,6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, 
provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to 
execution ofthe Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution ofthe Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum or, if prior to execution ofthe Design-Build Amendment, the method for adjustment in the Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the A^eement, a reasoiiable 
amount In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided 
in the Design-Build Documents, costs for the purposes ofthis Section 6.3.7 shall be limited to the following: 

.1 Additional costs of professional services; 

.2 Costs of labor, including social security, unemployment insurance, fringe benefits required by 
agreement or custom, and workers’compensation insurance; 

.3 Costs of materials, supplies and equipment, including cost of transportation, whether incorporated or 
consumed; 

.4 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the 

Design-Builder or others; 

.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 

the Work; provided that costs of premiums, permits, and taxes that are based on marginal additions , 
to an existing sum or quantity may all be reasonably estimated subject to correction at the time of 
Final Payment or other agreed time when the actual costs ofthe marginal additions can be determined 
or mutually ageed upon; and 

.6 Additional costs of supervision and field office personnel directly attributable to the change. ■ 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the changedn contract 
pricing shall not exceed the following: j ^ 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10°/o) of the allowable direct 

costs or the unit pricing negotiated at the time of award. . i 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs. 

C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 
allowable bv the Contractor for administration of the sub-contract. 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may 
be amended bv any approved Change Order, to be withheld from the Contractor’s payments throughout the term of 
the Contract Agreement and payable at the time of final payment after aj full completion of all work to be performed 
and all reauiremgits established in the Contract Asreement and acceptance by the District, b~) submittal of all 
closeout documents, and cf submittal of an affidavit of payment of debts/claims, if requested by the District, for 
every subcontractor who performed work on the project evidencing they have received final payment of undisputed 
work and retainage withheld. As a condition of the contract, no more than three and one-half percent (3.5%! shall 
be retained from the progress payments of any subcontractor bv the Contractor until final completion of that portion 
of the work. Prompt payment of retainage to all subcontractors at final completion of their acceptable work 
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regardless of timing during the contract is mandatory. The Contractor shall, at final completion, ensure no 
amount of the Contractor’s retained funds is allocable to the completed and accepted work of any 
subcontractor nor to materials or equipment purchased from any supplier unless such amounts are in dispute 
and the Contractor has not requested payment for such disputed amounts to date. Such amounts in dispute 
shall be identified on the Contractor’s affidavit of payment of debts/claims submitted with final documents. 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or diange that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Work or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured ot) the basis of net 
increase, if any, with respect to that change. 

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will 
make an interim determination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. i 

§ 6.3.10 When the Owner and Design-Builder agi'ee with a determination concerning the adjustments in the Contract 
Sum or, ifprior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s corhpensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all 
or any part of a Change Directive. 

ARTICLE? OWNER’S RESPONSIBILITIES 
§ 7.1 General ■ 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind tire Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to evaluate, give notice o f or enforce m echanie^s 
lien - rights. Such informati o n sha l l include a correct statement of th e record l e gal title to the prop e rty on which th e 
Prnjont is Inmt e it irr.iinlly referred to as - th e s ite, and - th e Owner’s int e r - esfther e irh give notices ofproiect 
commencement and take other action to protect the integrity and exclusivity of the project payment bondfs). 

§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Desigh-Bpild Documents with ^ 
reasonable promptness. 

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required bjj the Desigti-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; h^ardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a wi'itten request from the Design-Builder, the Owner shall also provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 

§ 7.2.3 The Owner.shall promptly obtain easem e nt s , zoning varia - ne e s- easements and legal authorizations or 
entitlements regarding site utilization where essential to the execution of the Project. 

§ 7.2.4 The Owirer shall cooperate with the Design-Builder in securing building land development, zoning, and 
other permits, licenses and inspections. 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
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writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or ncn-conformity with 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing tliat the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. Tliereafter, th e Design Builder 
m a y -en ly request such evidence if (1) th e Owner fails to make payments-to the Design Builder-as the Bes tg n - B aild 

Beewa ents requir e ; (2) a change in the Wor - l e materially changes the Gontmct Sum; oH^3) th e^es ign Builder 

Id entifios in writing a r e asonable - concern r e garding th e Owner’s ability to make payment wh e n due. Th e Owner 

shall furnish such e vid e nc e as a - eonditi.on pr e cedent to oommcncement or continuation of th e -W°p^^ or the portion of 

the - Work affected by a materk l- ehange. Aft e r th e Own e r fkrnishes - the evidence, th e- Own e r - shall not mat e rially vary 

such-financial arrangements w i thout prior notice to th e Design Build e r ; 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or 
retained by the Design-Builder. 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, 
upon request fi'om the Design-Builder, furnish the services of geotechnical engineers or other consultants for_ 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder, In such event, the Design-Builder shall specify the services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary 
operations for anticipating subsoil conditions. Tire services of geotechnical engineer(s) or other consultants shall f 
include preparation and submission of all appropriate reports and professional recommendations. 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken 
in. accordance with the submittal schedule approved by the Owner or, in the absence of an approved subrriittal 
schedule, with reasonable promptness while allowing sufficient time in the Owna’s judgment to permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under 
Sections 3.1.11, 3.1.12, and 5,2.3. The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or, 
procedures. The Owner’s approval ofa specific item shall not indicate approval of an assembly of which the item is 
a component. 

§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 

§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part ofthe Owner to make 
on-site inspections to check the quality or quantity ofthe Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Desigri-BUilder’s rights and 
responsibilities under the Design-Build Documents. 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with 
the requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not 
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be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. 

§ 7,6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15,5.2, whether or not 
such Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliefs, their agents or 
employees, or other persons or entities performing portions of the Work. 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9.8 and the 
date of final completion in accordance with Section 9.10. 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11,2 or persistently tails to carry out Work In accordance with the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, 
until the cause for such order has been eliminated; however, the right of the Owna to stop the Work shall not; give 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Buildeir or any other person 
or entity, except to the extent required by Section 5.13.1.3. 

§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the ; 
Design-Builder shall pay the difference to the Owner, For Work on the critical path to beneficial occupancy of the 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (5j days during the i 
60 days prior to, substantial completion as shown on the last schedule nronerlv submitted under. $ 3.1.9. 

ARTICLE 8 TIME 
§ 8.1 Progress and Completion 

§ 8.1.1 Time.limits stated in the Design-Build Documents are of the essence ofthe Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

§ 8.1.2 The Design-Buildff shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 
adjusted as a result ofthe Design-Builder’s failure to obtain insurance required under this Contract. j 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve :Substantial 
Completion within the Contract Time. I : L 

S 8.1.4 


The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. A rion-exhaustive list of the 
types of damages the Owner will incur as a result of breach of contract by failure to achieve substantial completion 
are: use of relocatable classrooms: use of alternate sites for the educational prog'am: disruption of class locations; 
disruption of athletic program; disruption of public service activities planned for the project; lo^s of rental ofthe 
project: security risks due to comingling of project workers with additional persons on and near the site; additional 
safety risks of equipment, vehicles, and unfinished work on the campus during the academic term: genaral 
disruption of the teaching and learning process due to project activities during the academic term: moving 
equipment during the academic term when students and full staff are present: harm to the Owner’s reputation and 
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established goodwill among the community, parents, students, and staff due to late delivery of the project: loss of 
student morale and academic performance due to the ongoing Work during the academic term; harm to the Owner’s 
public relations: disruption and inefficiency ofthe management of all the Owner’s facilities and other current 
construction projects. 

§ k2 Delays and Extensions of Time 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Wprk by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute 
resolution or by other causes that the Owner determines may justify delay, then the Contract Time shall be extended 
by Change Order for such reasonable time as the Owner may determine. 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

§ 8.2.3 Thi 9- Seetion - 8.2 does not pr e clud e recovery of damages for delay by either party und e r other provisions of 
th e Des i gn-Build Documents. i 

S 8.2.3 Weather Delays; When adverse weather conditions are the basis for a request for additional time, such 
request shall be documented by data substantiating the weather conditions at were abnormal for a period of time 
which could not have been reasonably anticipated: bl had an adverse effect on the work scheduled, and alternate 
work unaffected by the weather could not have been done; and cl had an adverse effect on the construction schedule 
such that the loss of work time will adversely impact the established completion date. The Contractor must make 
every effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten (101 days from the end of the event causing the impact on the construction schedule. 
An extension of time not requested within the appropriate time period shall not be considered. The approved ; 
extension of time shall be incorporated in the next Chanse Order. ' 

S 8.2.4 Anticipated Weather Delays; A total of five (51 days per calendar month fnon-cumulative) shall be 
anticipated by the Contractor as "adverse weather." and such time shall not be considered lustification for an 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 
excluding Saturdays. Sundays and major holidays, unless such adverse weather conditions on those days are severe 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the five f5j days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather 
days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction 
schedule and only to the extent of one Hi full day of extended time for each full working day of adverse weather 
conditions which prevented a forty-hour work week within a seven (71 day calendar week. ’ A request fop adverse 
weather extension shall not be allowed after the date established for substantial completion. ■ 


ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 

§9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 

§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Desi^-Builder, prior to 
the first Application for Payment after execution ofthe Design-Build Amendment shall submit to the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 
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§ 9.3 Applications for Payment 

§ 9.3.1 At least ten days before the date established for each progress payment, the Design-Builder shall submit to 
the Owner an itemized Application for Payment for completed portions of the Work. The application shall be 
notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the Owner may 
require, such as copies of requisitions from the Architect, Consultants, Contractors, and material suppliers, and shall 
reflect retainage if provided for in the Design-Build Documents, 

§ 9.3.1.1 As provided in Section 6,3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the "VViork for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by others whom 
the Design-Builder intends to pay. 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably’stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or pffthe site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Ownerfo establish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments ofService, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Ovmer shall, to the best of the Design-Builder’s loiowledge, 
Information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make 
a claim by reason of having provided labor, materials and equipment relating to the Work. 

§ 9.4 Certificates for Payment 

Tlie Owner shall, within seven -twenty-one days after receipt of the Design-Builder’s Application for Payment, issue 
to the Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and 
notify the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as 
provided in Section 9.5.1. 

§ 9.5 Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extenfreasonably necessa-ry to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the pqint indicated in the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Bpild 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify: the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree On a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 

.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless 
security acceptable to the Owner is provided by the Design-Builder; , 

. ,3. failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 

others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 
.5 damage to the Owner or a separate contractor; 
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.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 
or 

.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner rnay, at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractot, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Buildff to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

§ 9.6 Progress Payments ; 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the Design-Build Documents. 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other perfon or entity providing 
services or work for the Design-Builder no later than the time period required by applicable lavy, but in no event 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 
Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate, 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 

§ 9,6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other 1 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions ofthe' 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the ; 
Design-Builder. 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builds' for the Work, If the D e sign Builder fail s-te 
f u r -n i sh su eh-evi denc e within s e v e n days, th e-Owner shall have the right to contact the Ai'chitect, Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay or to see 
to the payment pf money to a Consultant or Contmotor. except as may oth e rwise be r e quir e d by Inw ^Contractor. 

§ 9.6.S Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6,2, 9.6,3 and 9.6.4. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Ddcuments. 

§. 9.6.7 Unl e ss the Design Builder -p rovides the - Owne i' with a paym e n t b ond in the full penal sum of - t h e Contract 
Sum, payments receiv e d by the Design Build e r for Work prop e rly perform e d by the Architect, C - onsultants, ' 
Contractors and oth e r p e rson or entity providing servic e s or work fa r- the D e sign - Builder, shall be held by the 
Design Build e r for th e Archit e ct and those Consultants, Contractors, or oth e r person or entity providing servic es-er 
work for th e D e sign Builder, for which paym e nt was made by theC A vner, N o t h ing containdd herein shall r e quire 
money to be placed in a -se parate account and n e t commingl e d with money of - the Design Builder; sha ll cr e ate any 
fiduciary liability or tort liability on the part e f the D e sign Build e r - Tor br e ach of trust or shall entitl e any p e rson or 
entity to an award of pu n itive damag e s against the Design - Build e r for breach of the requ he m e nt s-e f - this -p rovi sie n: 
[number not usedi 
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§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice 
to the Owner, stop the Work until payment of the amount owing has been received. The Contract Time shall be 
extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 

§ 9.8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. 

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agi-ees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Ovvner an occupancy permit 
issued by the South Carolina Office of School Facilities and a comprehensive list of items to be completed or 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of the; 
Design-Builder to complete all Work in accordance with the Design-Build Documents. 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determine whether the 
Work or designated porticn thereof is substantially complete. If the Owner’s inspection discloses any iterti, whether 
or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with the Design-Build 
Documents so that the Owner can occupy or utilize the Work or designated portion thereoffor its intended use,.the 
Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or correct such item 
upon notification by the Owner. In such case, the Design-Builder shall then submit a request for another inspection 
by the Owner to detemine Substantial Completion. 

§ 9.8.4 Prior to. issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insuraheel 
following issuance of the Certificate of Substantial Completion. 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occupancy permit issued by the South Carolina Office of School Facilities and a 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate pf 
Substantial Completion. 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builderjto the Owner for Written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements offhe Design-Build 
Documents. 

§ 9,9 Partial Occupancy or Use 

§ 9.9.1 'Fhe Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy dr use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and. authorized by public 
authorities having jurisdiction over the Project. Such partial occupancy or use may commerjce whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under 
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Section 9.8.2. Consent ofthe Design-Builder to partial occupancy or use shall not be unreasonably withheld, The 
stage ofthe progress ofthe Work shall be determined by written agreement between the Owner and Design-Builder. 

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly inspect the 
area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 

§ 9,9.3 Unless otherwise .agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Dpcurnents. 

§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt ofthe Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. 

When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fiilly performed, 
the Owner will, subject to Section 9,10.2, promptly issue a final Certificate for Payment. 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 

submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and otheriindebtedness i 

connected with the Work, for which the Owner or the Owner’s property might be responsible a encumbered,; (less 

amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance 

required by the Design-Build Documents to remain in force after final payment is currentlyiin effect, (3) $ written 

statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover 

the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) i 

as-constructed record copy ofthe Construction Documents marked to indicate field changes and selections made 

during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 

if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases ; 

and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and in 

such form as may be designated ly the Owner. If an Architect, a Consultant, or a Contractor, or other person or 

entity providing services or work for the Design-Builder, refuses to furnish a release or waiver required by the. 

Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Ot'^er against suchjliens, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains ; 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and 
reasonable attorneys’ fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
ofthe Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment ofthe balance due for that portion of 
the Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected is less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and acceptecj shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made!under terrns and 
conditions governing final payment, except that it shall not constitute a waiver of claims. ; 

§ 9.10,4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens, Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; er 
.3 teims of special warranties required by the Design-Build Do c umeHt - s ; Documents; 

.4 post-occupancy services to be provided bv or through the Desigi-Builder. 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
of final Application for Payment. 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract, 
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§ 10.2 Safely of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby; 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the 
site, under care, custody or control of the Design-Builder or the Architect, Consultants, or 
Contractors, or other person or entity providing savices or work for the Design-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, 

roadways, or structures and utilities not designated for removal, relocation or replacement in the 
course of construction. : , 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or 
their protection from damage, injury or loss. 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and; 
performance of the Contract, reasonable safeguards for safety and protection, including posting danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and 
utilities of the safeguards and protections. 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or uhusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities., 
under supervision of properly qualified personnel. 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.2 and 
10,2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone 
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts dr 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the feult or negligence of the Design-Builder. The foregoing obligations 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1.14. 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner. 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage 
or create an unsafe condition. , 

§ 10.2.8 Injury or Damage to Person or Property. Ifthe Owner or Design-Builder suffers injury or damageto 
person or property because of an act or omission of the other, or of others for whose acts silch party is legally , 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. 

§ 10.3 Hazardous Materials 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Documents regarding hazardous materials. Ifthe Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate to pf event foreseeable 
bodily injury or, death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. 
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§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or absence of such material or 
substance or who are to perform the task of removal or safe containment of such material or substance. The 
Design-Builder will promptly reply to the. Owner in writing stating whether or not the Desi^-Builder has 
reasonable objection to the persons or entities proposed by the Owner, If the Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless, Work inithe affected area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. 


§ 10.3.3 To the flillest extent permitted by law, the Owner shall indemnify and hold haimless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performancejof the 
Work in the affected area, if in fact the material or substance presents the risk of bodily injiiry or death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is 
attributable to bodily injury, sicicness, disease or death, or to injury to, or destruction of, tangible property (other 
than the Work itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the 
party seeking indemnity. 


§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Budder’s 
fault or negligence in the use and handling of such materials or substances. 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for 
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense 
are due to the Owner’s fault or negligence. 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 
§ 11.1 Uncovering of Work 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build Dopuments, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a sepafate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time will be adjusted as 
appropriate. { 

§ 11.2 Correction of Work • 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
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rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and'compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 

§ 11.2.2 After Substantial Completion 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within on e y e ar t wo years after 
the date of Substantial Completion of the Work or designated portion thereof or after the date for commencement of 
warranties established under Section 9.9.1, or by terms of an applicable special warranty required by the 
Design-Build Documents, any of the Work is found not to be in accordance with the requirements of the 
Design-Build Documents, the Design-Builder shall correct it promptly after- receipt of written notice from the Owner 
to do so unless the Owner has previously given the Design-Builder a written acceptance of such condition. The 
Owner shall give such notice promptly after discovery of the condition. During the e a e y e ar t wo-year period for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance with; Section 7.9. 

§ 11.2.2.2 The one year two-year p eriod for correction of Work shall be extended with respect to portions ofWork 
first performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. * i 

§ 11.2.2.3 The one year two-vear p eriod for correction of Work shall not be extended by corrective Work performed 
by the Design-Builder pursuant to this Section 11.2. ■ 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or • 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or ; 
removal of Work that is not in accordance with the requii'ements of the Design-Build Documents. 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the one yea r 
two-vear period for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within which the obligation to comply with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establi.sh the Design-Builder’s liability with respect to the Design-Builder’s obligations other than 
specifically to correct the Work. 

§ 11.3 Acceptance of Nonconforming Work ' ' ; 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may ,do so instead of requiring its removal and correction, in which case the Contract Sum willibe i 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. 

ARTICLE 12 .COPYRIGHTS AND LICENSES 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are histruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors and owners of their 
respective Instruments of Service, including the Drawings and Specifications, and shall retain all common law, 
statutory , and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed 
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. 
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§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project, 

§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes of constructing, using, 
maintaining altering and adding to the Project, provided that the Owner substantially perfDfmsiits obligations, 
including prompt payment of all sums when due, under the Design-Build Documents. The license granted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construqtion for the Project. fTth« 

Design Build e r rightfully t e rnwHat e s - this Agreement for cau se as provid e d in Section 13.Lj or 13.2.1 the lic e nse 
granted in thin S e ction12.3 shall terminat or 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner,!in the event this ’ 

Agreement is terminated for any reason other than th e default of th e- Owner - or in the - cvcnt the D e sign Build e r’s 
Architect, Consultants, or Contractors terminate th e ir - agr eeme nts with the Design Build e r for cause, t o obtain a 
limited, irrevocable and non-exclusive license solely and exclusively for purposes of constructing, using,; 
maintaining, altering and adding to the Project, provided that the Owner (1) agrees to pay to the Architect^ 

Consultant or Contractor all amounts due, and (2) provide the Architect, Consultant or Contractor with the Owner’s 
written agreement to indemnify and hold harmless the Architect, Consultant or Contractor from all costs and 
expenses, including the cost of defense, related to claims and causes of action asserted by any third person or entity 
to the extent such costs and expenses arise from the Owner’s alteration or use ofthe Instruments of Service. ,■ 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the , 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for , 
any of them, from all claims and causes of action arising from or related to such uses. The Owner, to the extent 
p ermitt e d by law, further agrees to indemnify and hold harmless the D e sign Budder, Architect, Consultants, 

Contractors and -an y-ether pers e n - or entity providing s e rvice s or work for any of them, from all-eosts - a n d expen ses; 

Including th e cost of def e nse r f o lated to claims and causes-af action ass e rt e d by any third person or en tity to the 
extent such co s tsand e xp e nses arise from the Owner’s alteration - er use of the Instruments of S e rvic e under this 
Section 12.3.2:Thet erms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for 
cause under Sections 13.1.4 or 13.2.2. 

ARTICLE 13 TERMINATION OR SUSPENSION / ' 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment;’ 

§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution ofthe Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance df services Under this 
Agi-eeraent, If the Design-Builder elects to suspend the Work, the Design-Builder shall giv? seven days’ witten 
notice to the Owner before suspending the Work. In the event of a suspension ofthe Work, jthe Design-Builder shall 
have no liability to the Owner for delay or damage caused by the suspension ofthe Work. Before resuming the 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the 
interruption and resumption ofthe Design-Builder’s Work. The Design-Builder’s compensation for, and time to 
complete, the remaining Work shall be equitably adjusted. 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be cornpensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. 

§ 13.1.3 IftheOwner suspends the Project for more than 90 cumulative days for reasons otherthan the Suit ofthe 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written 
notice. 
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§ 13.1.4 Either parly may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination. 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
Design-Builder for the Owner’s convenience and without cause. : 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to te i'minatien, tog e th e r w i th Reimbur s abl e Expenses th e n - due t ermination and any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event 
shall the Design-Builder’s compensation under this Section 13.1.6 be greater than the compensation set forth in 
Section 2.1. 

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 conselbutive 
days through no act or fault of the Design-Buildei-, the Architect, a Consultant, or a Contractor, or their agents or 
employees, or any other persons or entities performing portions of the Work under direct or indirect contract with 
the Design-Builder, for any of the following reasons: ; i 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 
be stopped; 

.2 An act of government, such as a declaration of national emergency that requires all Work to be 
stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder’s requestj 
reasonable evidence as required by Section 7.2.7. 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or 
interruptions of the entire Work by the Owner as described in,Section 13.2.3 constitute in the aggregate more than 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 
less. 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and erefrf rprofit on that executed Work, and costs incurred by reason of such 
t e rmin at i on, and damag esr -termination. ; ' 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Designj-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover from the Owner as provided in,Section 13.2.1.3. . . 

§ 13.2.2 Termination by the Owner For Cause 
§ 13.2.2.1 The Owner may terminate the Contract ifthe Design-Builder 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date js indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enou^ properly skilled Consultants, 

Contractors, or workers or proper materials; 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 
accordance with their respective agreements with the Design-Builder; 
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.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety:: 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Buildet; : 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to 

Section 3,1.15; and . 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request of the Design-Builder, the Owner shall furnish to the Design-Buildet* a detailed accounting of 
the costs incurred by the Owner in finishing the Work. 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section’ 13.2,2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. ; : 

§ 13.2.2.4 If the unpaid balance of the Confract Sum exceeds costs of finishing the Work arid ojher damages : 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If suchjcosts and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract. Contract and are expressly included in the performance of 
the Work covered by the Design-Builder’s performance bond. 

§ 13.2.3 Suspension by the Owner for Convenience 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the 

Work in whole or in part for such period of time as the Owner may determine. 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by ; 
suspension, delay or interruption as described in Section 13.2,3.1. Adjustment ofthe Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or Interrupted by another cause 
for which the Design-Builder is responsible; or 
.2 that an equitable adjustment is made or denied under another provision of the Contract. 

§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at anytime, terminate the Contract for the Owner’s convenience and without cause, 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall ( 

.1 cease operations as directed by the Owner in the notice; 

.2 take actions necessary, or that the Owner may direct, for the protection and preservati on ofthe Work; 
and, 

.3 except for Work directed to be performed prior to the effective date of termination stated in the 

notice, terminate all existing Project agreements, including agreements with the Architect, 

Consultants, Contractors, and purchase orders, and enter into no further Project agreements and 
purchase orders. 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such t e rm i nation, along with reasonable overhead and 
p rofit on tho Work not ex e eut e d. temiination. i 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION j ^ 

§14.1 Claims | 

§ 14.1.1 Definition. A Claim is a demand or assertion by one ofthe parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms ofthe Contract. The term "Claim" also includes other disputes and 
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matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party maldng the Claim. 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all clarnis and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by applicable law ^- but in any case not mer -e than 10 y e ars after th e date - of^bstantial - GompletieH 
of th e' Work. The Owner and - D e sigB -Build e r waive all ola ms-arid-6aases-& f action not commenc e d in - aecordan ee 
with this Section l'1.1.2. 1aw. 

§ 14.1.3 Notice of Claims i 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or D^ign-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichwer is later. 

§ 14.1.3.2 Claims Arising After Final Payment. After Final Payment, Claims by eitho" the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by 
prompt written notice to the otha party. The notice requirement in Section 14.1.3.1 and the Initial Decision 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9,7 and Article 13, the Design-Builder shall proceed diligently with perforrriance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents. 

§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that I 

relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. 

§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and ofprobable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 

§ 14.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be 
documented by data substantiating that weather conditions were abnormal for the period of time, could not have 
been reasonably anticipated, and had an adverse effect on the scheduled construction. 

§ 14.1.7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out ofor relating 
to this Contract. This mutual waiver includes ■ 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing^ 

business and reputation, and for loss of management or employee productivity or of the service of 
such persons; and ' 

.2 damages incurred by the Design-BuUder for principal office expenses including the compensation of 
personirel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Wer feWork and otherwise available under this 
Agreement. 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-BuildiDocuments, , 

§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation .of all Claims between the Owner 
and Design-Builda initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 ofthe Agreement and Sections B.3.2.9 and B.3.2.10 ofExhibit B to this Agreement, unless 30 days have 
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passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims. 

§ 14.2.2 Procedure 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a 
written response to Owner within ten days after receipt of the notice required under Section 14.1.3.1. Thereafter, the 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.T3.1: 

(1) request additional supporting data, (2) renda an initial decision rejecting the Claim in v/hole or in part, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from 
persons with special loiowledge or expertise who may assist the Owner in rendering a decision. The retention;of 
such persons shall be at the Owner’s expense. ; ■ 

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additiondl ; 
supporting data, the Design-Builder shall respond, within ten days after receipt of such request,: and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response or supportirig data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part. 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any . 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties 
but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute 
resolution. 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of 
Section 14.2.6.1. 

§ 14.2.6.1 Either party may, within 30 days fi'om the date of an initial decision, demand in writing that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the 
demand fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Ovroer may, but is not obligated to, notify the' 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility ofia Design-Builder’s 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 
controversy. 



§ 14.3 Mediation 

§ 14,3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those 
waived as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent 
to binding dispute resolution. : 
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mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the 
parties or court order. IP an - a r b l tration proce e ding is stayed -p ur s uant to this Section 1 - 4 ^ 373; the parties may 
nonetheless pr -e e ee d to the selection of th e arbitrator(s) and agr e e upon a schedule for later proce e dings v 

§ 14,3.3 The parties shall share the mediator’s fee and any filing fees equally. Tire mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. ; 


§-444-A fb i4fa t i6n 

§-44 4,1 If the parties hav e s el e ot e d -a rb i tr - afron as the m e thod for binding disp trte-rese kitionm S e ction - I t S t any 
Claim subject to, but not resolved by, mediation shall be a ubjcct to arbitration which, unless the parties mutual ly 
agre e oth e rwise, shall be administered by th e American Arbitration Association in accordance with its Construct ten 
fadustry Ar b it rati on Rul e s in e ff e ct on the date of the Agreement. A demand for arbitration - shall be made in - wi ati n g; 
d e livered to the oth e r - party to th e Contract, - and filed with the p e rson or entity administ e ring the orbiti-atieh. The 

party filing a notice of demand foi H ir - bitration mu s t ass e i1-in th e d em and all Claims th e n Impwn to that potty on 

which arbitrat -k m is permitted to b e d emandedr 

§-44 4.1.1 A d e mand for arbitration shall b e mad e- no earlier than concurrently with the filirig of a r e qu e st for -; 
m e diation - i but in no e vent shall it - be made after the date when th e institution of l e gal or -e quitable proc e edings bas e d 
o n the Claim would b e -barred by th e applicable statute of limitations or statute of repose. For statute of limitations or 
statute of r e pose purposes, re c eipt of a written demand for arbitration by the-per o on or entity administering th e 
ar b it ratio n shall constitute th e -institution of l e gal or-cquitable proceedings based on the Gkim r 

§-44 .4.2 The award rendered by the arbitrator or arbitrators shall be 4 m a l, and judgment may b e entered upon it in 
accordance with app li oab le- law in any eourt having jurisdiction: 

§ 14. 4 ;3- Thc foregoing agreement to arbitrate, and et her ggi-eem e nts to arbitrate with aH - additional - p e rson-er -e ttti ty. 
duly consent e d to-by - partios to the Agi- e em e nt, shall be -s pecifically enforceable under applicable-taw in - any cou rt , 
having jurisdiction thereof - 

§-4444-€^BSolidatiQn or J oi n der 

§-44444-Bith cr party, at its sole discretion, may consolidate an arbitration conducted un de Hhts Agre effletrtwrth 

any other arbitration to which it is a party provided that (1) the arbitration -agr e e m e nt governing the other arbitration 

permits co ns olidation, (2) the a r bitrations to be e e m eMated-s ubstantially inv e lvo common qu e stions of - l a ^ :V or fact; 

an d (3) the arbitr atrens- omploy mat e rially similar procedural rules and ni e thods for s e lecting arbitrator -^s^r 

§-4444 2 Either party, at its sole d isere tion, may i nclude by joinder person s or entiti e s s ubstantially involved in a 
eetn mon qu e st ren-effa w or fact whose p r esence is requir e d if comp l ete relief is to be accord e d in arbitratipn, , 
provi de d that the party sought to b e join ed- cons o nts in vTit i ng to such joinder. Con s ent-te arbih =a hon involvm g-an 
additional per s on or entity shall not constitute consent to arbitr - ation ef a ny claim, dispute or other matter in qu e st -te n 
not de s cribed in th e \ r# Eten eons e n fe 

§-444 4.3 The Owner and -dSc sign-Builder grant to any person or entit y-made-a-party-to a n ar b it ra ti en-eefidueted 
under this Section 14 4 , whether by jeindor or consolidat ien , the same rights of jo inde r and eensolida tmR-as4he 
Owner and D e sign - Builder under this Agre e m e nt; 

ARTICLE 15 MISCELLANEOUS PROVISIONS 

§ 15.1 Governing Law . ; 

The Contract shall be ,governed by the law of the place where the Project is lo cated exoept-that,:ifthe parti e s have 
seleeted-arbitrat-tO B as th e method of b i nding di sp ute r e solution, the Federal Arbitration Act shall gov ern 
Section T4 7 41ocated. ; 
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§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent 
of the other. If either party attempts to make such an assignment without such consent, that party shall .nevertheless 
remain legally responsible for all obligations unda" the Contract. 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the tender assumes the Owner’s rights and obligations iunder the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitate such 
assignment. . ‘ ' 

§ 15,2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution. Ifthe Owner requests the Design-Builder, 

Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assi^ment to a lenda, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution. 
The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require Icnowledge, services or responsibilities beyond the scope of their services. ; 

§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established bv aclorowledeements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or proiect 
management software used bv the parties for the project. 

§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available i 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law, . 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or feilureto act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. 

§ 15.5 Tests and Inspections 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required byj;he Designj-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of publip 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such t6sts, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with;the;appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

§ 15.5.2 Ifthe Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangeipents for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be' present for such 
procedures. Such costs, except as provided in Section 15.5,3, shall be at the Owner’s expense. 
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§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and prornptly delivered to the Owner. ; 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the 
Owner will do so promptly and, where practicable, at the normal place of testing. 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be rhade promptly to avoid 
unreasonable delay in the Work. 

§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person of entity 
except as set forth in Section 15,6.1. 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Informahomas required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or govemrriental 
entity. A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 

§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titl« of numbered articles or 
(3) the titles of other documents published by the American Institute of Architects. 1 

§ 15.8 Interpretation 

§ 15.8,1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appeal's in another is not intended to affect the interpretation of either statement. 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. 

Conduct of the Architect’s Principal, Employees. Agents and Representatives 

_ The safety and security of District staff, students and the general public are df utmost priority to the 

District. To that end, the Architect shall be responsible for ensuring compliance by the Architect and any 
employees, agents or representatives of the Architect, including all Design Consultants, to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. No fraternizing with, thi'eats to. or use of abusive or profane language in the presence of students, parents. 
vi.sitoi's. or Di.strict representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
■ of such-policy shall result in a civil penalty of up to $1.000 per occurence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent or representative. 

D. Secure SLED (State Law Enforcement Dmsion) criminal background checks on all the Architect’s 
Principals, employees, agents, and representatives performing work on District property and contractually 
require the same of all Design Consultants, their employees, agents, and representatives. No employees. 
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agents or representatives of the Architect and Design Consultants having committed violent crimes, crimes 
against children, or crimes of moral turpitude are allowed access to the District’s premises. Such SLED 
criminal background checks shall be maintained on file in the offices of the respective Architect and Design 
Consultant and made available to appropriate District personnel or the District’s legal counsel immediately 
upon request. 

Promotional Materials 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials. TTie Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 
materials for the Project. The Architect shall not make any representations in promotiorlal and professional 
materials other than tlie identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion of this Agreement. 

Drug-Free Workplace 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-free programs in connection with the performance of this Agreement. The drug-free programs 
shall conform to Title 44. Chapter 107. § 44-107-10 through S 44-107-90 of the South Carolina Code of Laws as 
may be amended. 


Right Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate, to the performance of this Agi’eement and shall include all pricing and Change Order (Attachment 
Ei data. Such books and records related to the work covered under this Agreement ishall be maintained by 
the Ai-chitect for a period of not less than three tSi years from the date of final payment to the Architect under 
this Agreement. This requirement shall also apply to any Design Consultants performing services under the 
Architect’s direction. 

The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the 
time frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Proiect 
are available for inspection at the location specified by the District within seventy-two (72) hours of notification 
at no additional cost to the District. This requirement shall survive termination or compiaion ofthe Agyeethent : 

Traffic Control On-Site and Off-Site: The Contractor shall conduct its operations in a manner! to not 
interrupt pedestrian or v e hicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing’maximum use' of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 

The Contractor shall use worker and traffic control signs and devices necessary, to comply with Section VI of U.S. 
Department of Labor. Federal Highway Administration. Manual on Uniform Traffic Control Devices for Streets 
and Highways (Washington. DC: GPO') as may be amended, to facilitate traffic control on public roads, streets, 
or highways when work performed obstructs public traffic. When such traffic areas are obstructed to any extent by 
work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so designated 
shall not be assigned any other duties while engaged in directing traffic. 

Safety Designee: The Contractor shall designate a competent individual at the worksite whose duty shall be 
the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students. . 
pai-ents. or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lav down" areas or work areas by unauthorized 
individuals. 
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Licenses and Permits: During the term of the contract the Contractor shall be responsible for obtainin 


and maintaining in good standing, all licenses (including professional licenses, ifany), permits, 


inspections and related fees for each or any such licenses, permits and/or inspections required by state, couii 


city or other government entity or unit to accomplish the work specified in this solicitation and the contract 


Iran Divestment Act: The Iran Divestment Act List is a list published by the iStatel Board pursuant to 


Section 11 - 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: httD://procurement.sc,gov/PS/PS-irandivestment.phtmr.) Consistent with Section ll-57-310(B 


the Contractor shall not contract with any person to perform a part of the Work, if. at the time you enter into a 


subcontract, that person is on the then-current version of the Iran Divestment Act List 


ARTICLE 16 SCOPE OF THE AGREEMENT 

§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 AIA Document A14FM-2014, Standard Form of Agreement Between Owner and Design-Builder 
.2 AIA Document A 14F“-2014, Exhibit A, Design-Build Amendment, if executed 
.3 AIA Document A141™-2014, Exhibits, Insurance and Bonds 
.4 AIADocument A141™-2014, Exhibit C, Sustainable Projects, if completed 

.5 AIA Document E203™-2013, Building Information Modeling and Digital Data Exhibit, if 
completed, or the following: 


.6 Other: 


This Agreement entered into as of the day and year first written above. 


OWNER (Signature) 

John K. Gardner. Chief Financial Officer 
(Printed name and title) 


DESIGN-BUILDER (Signature) 


(Printed name and title) 


AIA Document A141™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: Thfe AIA* Document is 
protected by U.S. Copyright Law and internatjonai Treaties. Unauthorized reprodLiction or distribution of this AIA'" Document, or any portion of d, 
may result in severe civil and criminal penalties, and will be priusecuted to the maximum extent posaible under the law. This draft was produced by AIA 
software at 11'38:54 on 07/14/2016 under Order No.023958e208 1 which expires on 07/14/2016, and is not for resale. 

User Notes; (1362310746) 


PAPR - 000066 


















AIA 


Document A141'“ - 2014 


Standard Form of Agreement Between Owner and Design-Builder 


AGREEWIEWT made as of the i day of ■; in the year two thousand fifteeri (2015). 
(In words, indicate day, month and year.) 

BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 


and the Design-Builder: 

(Name, legal status, address and other information) 


for the following Project: 

(Name, location and detailed description) 


Request for Proposals No. 


ADDITIONS AND DELETIONS: 

Theiauthor of this document has 
added information needed for Its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
Information as Well as revisions to 
the standard form text is available 
ifrorh the author;and should be 
reviewed, A vertical line In the left 
^margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has irnportant legal 
:00nsequences. Consultation with an 
^attorney is encouraged with respect 
to its completion or modification. 

Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements ■ 
in the jurisdiction where the Project ; 
is located.. 


The Owner and Design-Builder agree as follows. 


ELECTRONIC COPYING of any 
portion of this AIA® Document to 
another electronic file is prohibited and 
constitutes a violation of copyright laws 
as set forth in the footer of this 
document. 
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6 CHANGES IN THE WORK 
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8 TIME 

9 PAYMENT APPLICATIONS AND PROJECT COMPLETION i 

10 PROTECTION OF PERSONS AND PROPERTY : i 

11 UNCOVERINGAND CORRECTION OF WORK 

12 ^ COPYRIGHTS AND LICENSES 

13 TERMINATION OR SUSPENSION 

14 CLAIMS AND DISPUTE RESOLUTION 

15 MISCELLANEOUS PROVISIONS M 

16 SCOPE OF THE AGREEMENT 

TABLE OF EXHIBITS 1 

A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS 

C SUSTAINABLE PROJECTS 

D BUILDING INFORMATION MODELING AND DIGITAL DATA I 

ARTICLE 1 GENERAL PROVISIONS 
§ 1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1,1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable" or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner’s 
design documents" where appropriate.) 

§ 1,1.1 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed.) 

Per "Design Requirements” published for Solicitation No. _1415-9L 
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§ 1,1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, 
including any performance specifications for the Project.) 

I Per ''Design Requirements" jauhlislied for Solicitation No. _1415-91. 

§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability ofpxiblic and private utilities 
and sendees; legal description of the site; etc.) 

I Per "DesignRequirements" published for Solicitation No,_1415-9I_. 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Chvner’s Sustainable Objective for the Project such as Sustainability Certification;, benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement of energy efficiency. 
If the Owner identifies a Sustainable Objective, incorporate AIA Document AI4n^2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner ’s Sustainable 
Objective.) 

I Per '^Design Requirements" published for Solicitation No._1415-91_. 

§ 1 . 1.5 

■■Numbernot'Used.'j'''- 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for 0\mer’s budget, and if known, a line item breaMown of costs.) 

I Per ''Design Requnements''published ftff.Solicitatibn No. .141:5-91:: : 

§ 1.1.7 The Owner’s design and construction milestone dates: 

(Paragraphs deleted) 

Per '^Design Requirements" published for Solicitation No,_1415-91 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: [Completed with information stated Design-Builder’s Proposal] 

(List name, legal status, address and other information.) ■ : 

.1 Architect 


.2 Consultants 


.3 Contractors 


§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as hifioric preservation 
requirements.) 
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Per ''Design Reqmr.ements'':p;ublishe(libr Si3licitati:oh No3l415-91 (Sum 


§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6. 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use AIA Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1:; 

(List name, address and other information.) , 

Mark Wolfe, iExecihiyeDirectdf pfFacihties; (dr 

Horry County Schools 

Facilities Depailment, 1160 E Highway 50 

Gpnwa.;^';SC;B95|fe.:JS'dAif V'i'dA’iii-s 

mfeolfeQ()^@hdrfj^ouirtyscbodlsfeeC 
843.488.6965 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to reviewthe 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 

N/A 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, ifknmvn, identify by name and address.) 

Functional Performance Consultant (TBD) 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2: 

(List name, address and other information.) 


§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
notice to the other party. 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: 

[ ; :] Arbitration pursuant to Section 14.4 ■ 
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[ X ] Litigation in a court of competent jurisdiction 
[ ] Other: (Specify) 


§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agi'eement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a writteri amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. - 

§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification, The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons or entities other than the 
Owner and the Design-Builder. 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Desjgn-Builder. The Work 
may constitute the whole or a part of the Project. 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and construction by the Owner and by 
separate contractors. 

§ 1.4.S Instruments of Service. Instruments of Service are representations, in any medium of expression now; 
known or later developed, of the tangible and intangible creative work performed by the Design-Builder, 

Contractor(s), Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar ' 
materials. 

§ 1,4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 

§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction 
or construction management, and such employees may, from time to time, perform various tasks or duties|fbr or on 
behalf of the Owner under this Agreement. However, it is specifically understood that theOwner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreement as a 
design professional or specially skilled and Icnowledgeable construction industry member or construction manager, 
and this principle applies regardless of the Owner’s position titles or office division titles as may be applicable to 
such employees. 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "Design^Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singulai- in number . To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
professional services. 
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§ 1,4.10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion ofthe Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 

§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 5 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." 

§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion ofthe Work. 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day unless otherwise 
specifically defined. 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution ofthe Design-Build Amendment, as identified in Article A.l ofthe Design-Build Amendment. 

ARTICLE! COMPENSATION AIVD PROGRESS PAYMENTS 
(Paragraphs deleted) 

§ 2.1 [number not used] 

§ . 


(Paragraphs deleted) 

(Table deleted) 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Arhounts unpaid 
Forty-five . (45 ^ ) days after the invoice date shall bear interest at the rate entered below, or in the absence 
thereof at the legal rate prevailing from time to time at the principal place of business ofthe Design-Builder. ^ 

(Inseii rate of monthly or annual interest agreed upon.) \ : 

1 N/A ^ i : 

) (Paragraph deleted) 

§.2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 
For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendmait. 

ARTICLES GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§ 3.1 General 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. 

Building Permit and Other Permits and Fees; No general building permit is required ;in accordance witli § 

6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
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Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion of the work. 


§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the 
Design-Builder’s behalf with respect to the Project. 

§ 3.1.3 The Design-Builder shall perform the Work m accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Desigii-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder performs Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction received'from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, : 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article d. .. 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts and omissions of the Design-Builder’s 
employees. Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. 

§3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. 

The Office of School Facilities (OSF) shall determine the enforcement and interpretation of all the applicable 
codes and referenced standards on state buildings, including the District’s school facilities. 


§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. As stated in 
the Design Requirements, the Design-Builder shall submit written progress reports, photographs of Work in 
progi-ess, and other data to the Owner electronically, or through the Owner’s option, project management software, 
showing estimated percentages of completion and other information identified below: 

.1 Work completed for the period; 

.2 Project schedule status; , 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 

.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

.8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; 
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.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; 

.11 Current Project cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project management software data 
requirements. 

(Paragraphs deleted) 

§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9,1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as 
required by the conditions of the Work and Project, shall be related to the entire Project to the extent required by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the Work, and shall include 
allowances for periods of time required for the Owner’s review and for approval of submissions by authorities 
having jurisdiction over the Project. 

§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 
submitted to the Owner. 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from each of 
the Architect, Consultants, and Contractors, and furnish to the Owner, these certifications vrith respect to the 
documents and services provided by the Architect, Consultants, and Contractors (a) that, todhe best of their 
knowledge, information and belief, the documents or services to which the certifications relate (i) are consistent with i 
the Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply with 
applicable laws, statutes, adinances, codes, rules and regulations, or lawful orders of public authorities governing 
the design of the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the 
representations and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and 
Contractors shall not be required to execute certificates or consents that would require laiowledge, services or ; 
re.sponsibilities beyond the scope of their services. 

§ 3.1.11 Design-Builder’s Submittals 

§ 3.1.11.1 Prior.to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and .shall: . 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1.9.1, 

(2) allow, the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and 
approved them, (2) determined and verified materials, field measurements and field construction criteria rblated 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals with the 
requirements of the Work and of the Design-Build Documents. 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 

§ 3,1.11.4 The.Work shall be in accordance with approved Submittals except that the Design-Builder shall not be , 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or 
omissions in Submittals by the Owner’s approval of the Submittals. 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Bqilder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written 
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approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder’s wamanty excludes remedy for damage or defect caused by abuse, 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper 
operation, or normal wear and tear and normal usage. If required by the Owner, the Design4Builder shall furnish 
satisfactory evidence as to the kind and quality of materials and equipment. 

§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall riot be 
responsible for such defense or loss when a particular design, process or product of a particular;manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 

However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless 
such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner 
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt 
written notice to the Design-Builder. 

§ 3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party of person 
described in this Section 3.1,14. 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 

§ 3.1.15 Contingent Assignment of Agreements 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for dause, pursuant ito 
Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written 
notification to the Design-Builder and the Architect, Consultants, and Contractors whose agreements 
are accepted for assignment; and 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 
Confract. 

When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under 
the assigned agi'eement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the 
agreement to a successor design-builder a other entity. If the Owner assigns the agreement to a successor 
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design-builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor 
design-builder’s or other entity’s obligations under the agreement. 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification, ■ 

[Numbers §4.2 & §4.3 intentionally not used] 


(Paragraphs deleted) 

§ 4.4 Design-Builder’s Construction Proposal 1 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list of the documents and other information, including the Design-Builder’s clarifications, j 
assumptions and deviations from the Owner’s original Design Requirements and the 

Design-Builder’s original Proposal Development Documents as proposed in the Owner’s_ 

procurement leading to this Agreement, upon which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion (or phased beneficial 
occupancy, if applicable and acceptable to the Owner); 

. .4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-Builder’s key personnel, Contractors and suppliers; and 
.6 The date on which the Design-Builder’s Construction Proposal expires. 

§ 4.4,2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLES WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 5.1 Construction Documents 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction i 
Documents, The Construction Documents shall establish the quality levels of materials and; systems required. The 
Construction Documents shall be consistent with the Design-Build Documents, 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the 
Work in accordance with the Design-Build Documents. i ; 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. 
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§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, constmction shall not commence prior to execution 
of the Design-Build Amendment. 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and attention. 
The Design-Builder shall be solely responsible for, and have control over, consti'uction mems, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 

§ 5.2.4 The Design-Builder , shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one i 
(1) record copy of the Contract Documents including approved changes in good order land marked currently to 
record changes and selections made during performance of the work. A copy of submittals apcepted by thelDistrict 
shall also be maintained at the worksite. These items shall be available to the Architect and District when prteent at 
the worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and all 
systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an electronic 
and paper copy of record drawings of "as-built" detail to the Architect at final completion of all work, excluding 
punch list items as required by the Contract Documents. 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall include providing daily , 
supervision and conducting frequent inspectiois by the Worksite Superintendent(s). 

1, Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration’ and not limitatiqn, the 
following; ; ; . ' , 

A. Title VII ofthe Civil Rights Act of 1964, as may be amended. i 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I ofthe Americans Disabilities Act of 1990, as may be amended. ; 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide 
occupational qualification reasonably necessary for normal operations ofthe Contractor. The Contractor, in 
all solicitations or advertiseinents for employees, shall state the Contractor is an "Equal:Opportunity 
Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than 
$ 10 , 000 . 
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Employment Taxes and Benefits: The District shall not withhold from the contract payments any Federal or 
State income taxes, or any employment-related taxes normally withheld on the District’s employees. Further, the 
District shall not provide any employment related insurances or other benefits such as worker’s compensation for 
the benefit of any Contractor, subcontractor or supplier employees. 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress ;of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager identified in the Scope of Work 
(Exhibit A) or the duties and status of the Project Manager during the course of the project without approval of the 
District. 

Project Key Staff — Worksite Superintendent(s): The Contractor shall employ at le^t one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendent(s). No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the work of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
OSFLA Compliance Officer or fireguard, if approved by the District. The Contractor shall not. change any Worksite 
Superintendent identified in the Scope of Work (Exhibit AJ or the duties or status of same during the course of the 
project without approval of the District, The Worksite Superintendents) shall enforce strict discipline and 
good order among the Contractor’s representatives, agents, employees, subcontractors and suppliers, 

Woricsite Communications: The Project Manager and Worksite Superintendent(s) are representatives of the 
Design Builda and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. 


§ 5.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 

§ 5.3,3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees 
and other persons carrying out the Work. The Design-Builder shall not permit employment of unfit persons or 
persons not properly skilled in tasks assigned to them, 

§ 5,4 Taxes 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. 

§ 5.5 Permits, Fees, Notices and Compliance with Laws , 

§ 5.5,1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion ofthe Project. 

§ 5,5.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 
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§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 
(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 
Design-Build Documents or (2) unloiown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. The Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase or 
decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 
change in the terms of the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, 
stating the reasons. If the Design-Builder disputes the Owner’s determination or recommendatipn, the 
Design-Builder may proceed as provided in Article 14. 

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents,' the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt ofsuch 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required: to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise iristructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for i 
adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be 
made as provided in Article 14. ' 

§ 5.6 Allowances 

§ 5.6.1 The Desigir-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents 
(as referenced in Appendix B). Items covered by allowances shall be supplied for such amounts, and by such 
persons or entities as the Owner may direct, but the Design-Builder shall not be required to employ persons or 
entities to whom the Design-Builder has reasonable objection. 



1 Elementary School Allowances I 

Description 

Amount 

Furniture 

$1,000,000 

Hardware 

$ 250,000 (Materials only) 

HVAC Controls 

$ 500,000 

Fire Alarm System 

$ 600,000 

Playgrounds 

$ 350,000 (Equipment and mulch only) 

Special Inspections 

$ 150,000 

Commissioning 

$ 100,000 5 

Owner Contingency 

$1,000,000 i 


1 Middle/Intermediale Schools (PER SCHOOL) 

Description 

Amount 

Furniture 

$1,500,000 (except Socastee Middle = $1,250,000) 

Hardware 

$ 350,000 (Materials only) 

HVAC Controls 

$ 650,000 

Fire Alarm System 

$ 750,000 

Playground 

$ 150,000 (Intermediate school only) 

Special Inspections 

$ 150,000 

Commissioning 

$ 125,000 

Owner Contingency 

$1,500,000 (except Socastee Middle =$1,250,000) 


§ 5.6.2 Unless otherwise provided in the Design-Build Documents, 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; 
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.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the 
Contract Sum but not in the allowances; and 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.6.2.2. 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promjatness for allowances 
requiring Owner selection. 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 
to whom the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 If the Design-Builder desires to change any of the personnel, Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to 
the Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the , 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or : 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reasonable objection. 

§ 5.7,3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection, 

§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain 
at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, 
in good order and marked currently to indicate field changes and selections made during construction, and one copy 
of approved Submittals. Tlie Design-Builder shall deliver these items to the Owner in accordance with Section 
9.10.2 as a record of the Work as constructed. i 

§. 5.9 Use of Site 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes,, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment, 

§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or 
a separate contractor except with written consent of the Owner and of such separate contractor; such consent shall 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

§ 5,11 Cleaning Up 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste 
materials or rubbish caused by operations under the Contract. At completion of the Worlc, the Design-Builder shall 
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remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials from and about the Project. 

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner may do so 
and Owner shall be entitled to reimbursement from the Design-Builder. 

§ 5.12 Access to Work 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply vj'ith while at the site. 

§ 5.13 Construction by Owner or by Separate Contractors ; 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 
§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially similar to this Contract, 
including those terms and conditions related to insurance and waiver of subrogation. The Owneir shall notify the 
Design-Builder promptly after execution of any separate contract. If the Design-Builder claims that delay.or ; 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided 
in Article 14. 

§ 5.13.1.2 When separate contracts are awarded for different porticns of the Project or other construction or 
operations on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the 
individual or entity that executes each separate agreement with the Owner. 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The 
Design-Builder shall make any revisions to the construction schedule deemed necessary after a joint review and 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Builder, 
separate contractors and the Owner until subsequently revised. 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 

§ 5.14.2 If part of the Design-Builder’s Work depends upon constructicn or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare, a written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of 
the Design-Builder to report shall constitute an acloiowledgment that the Owner’s or separate oonfractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed activities or defective 
construction, , 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 
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§ 5.14.5 The Owner and each separate conti'actor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in 
Section 5.10. 

§ 5.15 Owner’s JRight to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contacts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owtier may clean up and will allocate the cost among those responsible. 

ARTICLE 6 CHANGES IN THE WORK 

§6.1 General i 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in 
the Design-Build Documents. 

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may 
issue a Change Directive without agreement by the Design-Builder. ; 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. 

§ 6.2 Change Orders 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 

.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the 

Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 

§ 6.3 Change Directives 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported, by sufficient substantiating data to 
, permit evaluation; , 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or 
.4 As provided in Section 6.3.7. 

§ 6.3.4 If unit piices are stated in the Design-Build Documents or subsequently agreed upon^ and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, 
the applicable unit prices shall be equitably adjusted. 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any. 
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provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates tlie Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum or, if prior to execution ofthe Design-Build Amendment, the method for adjustment in the Design-Builda’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agi'eement, or if no such amount is set forth in the A^eement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and prdsent, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Uhless otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to tjhe following: 

.1 Additional costs of professional services; ; ■ 

.2 Costs of labor, including social security, unemployment insurance, fringe benefits required; by ; 

agreement or custom, and workers’ compensation insurance; 

.3 Costs of materials, supplies and equipment, including cost of transportation, whether incorporated or 
consumed; 

.4 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the 

Design-Builder or others; . 

.5 Costs of premiums for all bonds and insurance, pamit fees, and sales, use or similar taxes related to 
the Work; provided that costs of premiums, permits, and taxes that are based on marginal additions 
to an existing sum or quantity may all be reasonably estimated subject to correction at the time of 
Final Payment or other agreed time when the actual costs of the marginal additions can be determined 
or mutually agreed upon; and 

,6 Additional costs of supervision and field office personnel directly attributable to the change, , 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
pricing shall not exceed the following; 

A; For work performed by the Contractor’s own forces, a maximum of ten percent (10%) ofthe allowable dii'ect 
costs or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
. costs. 

C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 
allowable by the Contractor for administration of the sub-contract. 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may 
be amended by any approved Change Order, to be withheld from the Contractor’s payments tlnoughout the term of 
the Contract Agreement and payable at the time of final payment after a) full completion of all work to be;performed 

and all requirements established in the Contract Agreement and acceptance by the District, b) submittal of all;. 

closeout documents, and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for 
every subcontractor who performed work on the project evidencing they have received final payment of undisputed 
work and retainage withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall 
be retained fi-om.the progress payments of any subcontractor by the Contractor until final completion of that portion 
ofthe work. Prompt payment of retainage to all subcontractors at final completion of their acceptable work 
regardless of timing during the contract is mandatory. The Contractor shall, at final completion, ensure no 
amount of the Contractor’s retained funds is allocable to the completed and accepted work of any 
subcontractor nor to materials or equipment purchased from any supplier unless such amounts are in dispute 
and the Contractor has not requested payment for such disputed amounts to date. Such amounts in dispute 
shall be identified on the Contractor’s affidavit of payment of debts/claims submitted with final documents. 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Ovmer for a deletion or change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Work or 
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substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis of net 
increase, if any, with respect to that change. 

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will 
make an interim detemination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if pripr to execution of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. ;i 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjus^ents in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all 
or any part of a Change Directive. 

ARTICLE? OWNER’S RESPONSIBILITIES 

§ 7,1 General ; ' 

§ 7.1,1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and 
take other action to protect the integrity and exclusivity of the project payment bond(s). 

§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. 

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Bujld : 
Documents to be provided by the Design-Builda-, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 

§ 7.2.3 The Owner shall promptly obtain easements and legal authorizations or entitlements regarding site utilization 
where essential to the execution of the Project. 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, and other permits, 
licenses and inspections. 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with, 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the DeMgn-Builder. 

§ 7.2.7Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner ’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. 
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§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or 
retained by the Design-Builder. 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, 
upon request fl'om the Design-Builder, furnish the services of geotechnical engineers or other consultants for 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary 
operations for anticipating subsoil conditions. The services of geotechnical enginccr(s) or other, consultants shall 
include preparation and submission of all appropriate reports and professional recommendations, 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

§ 7.3 Submittals V i 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals; ReView of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipmeiit or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remam the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken 
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal . 
schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under ; 

Sections 3,1.11, 3.1.12, and 5.2.3, The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or 
procedures, The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component. 

§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall , 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 

§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety I 

precautions and programs in connection with the Work, because these are solely the Design-Builder’s rights and 
responsibilities under the Design-Build Documents. 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with 
the requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not 
be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors; or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner ' 

shall have authority to require inspection or testing ofthe Work in accordance with Section 15.5.2, whether or not 
such Work is fabricated, installed or completed. However, neither this authority ofthe Owner nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to,tire Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents or 
employees, or other persons or entities performing portions of the Work. 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9.8 and the 
date of final completion in accordance with Section 9.10. ’ 

■ * i ^ 

§ 7.8 Owner’s Eight to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build 
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Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, 
until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person 
or entity, except to the extent required by Section 5.13.1.3. 

§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice ftom the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (5) days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under § 3.1.9. 

ARTICLE 8 TIME 1 ‘ ; 

§ 8.1 Progress and Completion 

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

: ■ i : 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Conti’act Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract. 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Cornpletion within the Contract Time. 

§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAl. COMPLETION OF THE WORK. 


The Owner and the Contractor agree tliat time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are; use of relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 
disruption of public service activities planned for the project; loss of rental of the project; security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption of the teaching: and 
learning process due to project activities during the academic term; moving equipment duringthe academic term 
when students and full staff are present; harm to the Owner’s reputation and established goodwill among the , 
community, parents, students, and staff due to late delivery of the project; loss of student morale and acadbmic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The - 
measurement of such damages is difficult, Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from the Design-Builder to the Owner, 

§ 8.2 Delays and Extensions of Time 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute 
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resolution or by other causes that the Owner determines may justify delay, then the Contract Time shall be extended 
by Change Order for such reasonable time as the Owner may determine. 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

(Paragraph deleted) 

§ 8.2.3 Weather Delayst When adverse weather conditions are the basis for a request for additional time, such 
request shall be documented by data substantiating the weather conditions a) were abnormal for a period of time 
which could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate 
work unaffected by. the weather could not have been done; and c) had an adverse effect on the construction schedule 
such that the loss of work time will adversely impact the established completion date. Thd.Contractor must make 
every effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District .for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 
An extension of time not requested within the appropriate time period shall not be considered. ; The approved 
extension of time shall be incorporated in the next Ctorrge Orc/er. 

§ 8.2.4 Anticipated Weather Delays: A total of five (5) days per calendar month (non-cumulative) shall be 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 
excluding Saturdays, Sundays and major holidays, unless such adverse weather conditions bn those days are severe 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the five (5) days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather 
days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction 
schedule and only to the extent of one (1) full day of extended time for each full working day of adverse weather 
conditions which prevented a forty-hour work week within a seven (7) day calendar week. A request for adverse 
weather extension shall not be allowed after the date established for substantial completion. 


ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§ 9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 

§ 9.2 Schedule of Values ; 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder^ prior to 
the first Application for Payment after execution of the Design-Build Amendment shall submitito the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the. Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 

§ 9.3 Applications for Payment 

§ 9.3.1 At least ten days before the date established for each progress payment, the Design-Builder shall submit to 
the Owner an itemized Application for Payment for completed portions of the Work. The application shall be 
notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the Owner may 
require, such as copies of requisitions from the Architect, Consultants, Contractors, and material suppliers, and shall 
reflect retainage if provided for in the Design-Build Documents. 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payrnent on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. ; 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
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entities providing services or work for the Design-Builder, unless such Work has been performed by others whom 
the Design-Builder intends to pay, 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Ovyner to establish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 
Application for Payment will pass to the Owner no later than tire time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s loiowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons orlentities entitled to make 
a claim by reason of having provided labor, materials and equipment relating to the Work. 

§ 9.4 Certificates for Payment 

The Owner shall, within twenty-one days after receipt of the Design-Builder’s Application for Payment, issue to the 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and notify 
the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in. part as provided in 
Section 9.5.1. 

§ 9.5 Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owna’s determination that the Work has not progressed to the point indicated in the 1 
Design-Builder’s Application for Payment, or the quality ofthe Work is not in accordance with the Desi^-Build 1 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify ihe : 
Design-Builder as provided in Section 9,4. If the Design-Builder and Owner cannot agree on a revised amountj the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 

.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless 
security acceptable to the Owner is provided by the Design-Builder; 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance ofthe Contract Sum; 

,5 damage to the Owner or a separate contractor; ■ i 

,6 reasonable evidence that the Work will not be completed within the Contract Time, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages .for the anticipated delay; 
or 

.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

§ 9,5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner rnay,. at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 
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§ 9.6 Progress Payments 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the Design-Build Documents. 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Buildei- no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment If ora the Owner the amount to which the Architect, Consultant, 

Contractor, and, other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate 
agreement with each Architect, Consultant, Contracta-, and other person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on acdount ofportidns df the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work fbr;the 
Design-Builder, 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner sh^l have the right to 
contact the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. The Owner 
shall have no obligation to pay or to see to the payment of money to a Consultant or Contracts. ' ■ 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9,6,2, 9.6.3 and 9.6.4. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the i 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents, 

I § 9.6.7 [number not used] 

§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice 
to the Owner, stop the Work until payment ofthe amount owing has been received. The Contract Time shall be 
extended appropriately and the Contract Sum shall be increased by the amount ofthe Desi^-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 

§ 9.8 Substantial Completion ; 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or desi^ated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner; can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. 

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner an occupancy permit 
issued by the South Carolina Office of School Facilities and a comprehensive list of items tp be completed or 
corrected prior to final payment. Failui'e to include an item on such list does not alter the re^porisibility of the 
Design-Builder to complete all Work in accordance with the Design-Build Documents. 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determine whether the 
Work or designated portion thereof is substantially complete. If the Owner’s inspection discloses any item, whether 
or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with the Design-Build 
Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the 
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Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or correct such item 
upon notification by the Owner. In such case, the Design-Builder shall then submit a request for another inspection 
by the Owner to determine Substantial Completion, 

§ 9,8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occupancy permit issued by the South Carolina Office of School Facilities and a 
Certificate of Substantial Completion that shall, upon theOwnei‘’s signature, establish the date of Substantial 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, 
damage to the Work and insurance; and fix the time within which the Design-Builder shall ifini^ all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall comnience on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided inf he Ceifificate of 
Substantial Completion, 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner For written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, arid consent of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Bpild : 

Documents. 

§ 9.9 Partial Occupancy or Use 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the ; 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the ;; 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, ; : 

damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under 
Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 

§ 9.9.2 Immediately prior to such partial-occupancy or use, the Owner and Design-Builder shall jointly inspect the 
area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 

§ 9.10 Final Completion and Final Payment ' 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. 

When the Owner finds the Work acceptable under the Design-Build Documents and the Contract folly performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment. 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Desi^-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencingjthat insurance 
required by the Design-Build Documents to remain in force after final payment is currently in effect, (3) a written 
statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover 
the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) 
as-constructed record copy of the Consti'uction Documents marked to indicate field changes and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 
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if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 
and waivers of liens, claimSj security interests, or encumbrances, arising out of the Contract, to the extent and in 
such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor, or other person or 
entity providing services or work for the Design-Builder, refuses to furnish a release or waiver required by the 
Owner, the Design-Builder may furnish,^a bond satisfactory to the Owner to indemnify the Owner against such liens, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and 
reasonable attorneys’ fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due; for that portion of 
the Work fully completed and accepted. If the remaining balance for Work not fully completed,or corrected is less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and accepted; shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made iunder terms and 
conditions governing final payment, except that it shall not constitute a waiver of claims. , 

making of final payment shall constitute a waiver of Claims by the Owner except those arising ftom 
liens. Claims, security interests or encumbrances ai'ising out of the Contract and unsettled; > 
failure of the Work to comply with the requirements of the Design-Build Docuirients; 
terms of special warranties required by the Design-Build Documents; . 

post-occupancy services to be provided by or through the Design-Builder. 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
of final Application for Payment. 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 

§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby; 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or .off the 
site, under care, custody or control of the Design-Builder or the Architect, Consultants, or | 

Contractors, or other person or entity providing services or work for the DesignrBuilder; arid 
,3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks,!pavements, 

roadways, or structures and utilities not designated for removal, relocation or replacement in the 
course of construction. 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or 
their protection from damage, injury or loss. 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and 
performance of the Contract, reasonable safeguards for safety and protection, including posting danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and useirs of adjacent sites and 
utilities of the safeguards and protections. 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities 
under supervision of properly qualified personnel. 
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§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections 10,2.1.2 and 
10.2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone 
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10.2.1,2 and 10.2.1,3; except damage or loss attributable to acts or 
omissions of the Owner, or anyone directly qr indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. TheToregoing obligations 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1,14.. 

§ 10.2.6 The Design-Builder shall designate a responsible member ofthe Design-Builder’s'organization, at the site, ' 

whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in wi'iting to the Owner. 

§ 10.2.7 The Design-Builder shall not permit any part ofthe construction or site to be loaded so as to cause damage 
or create an unsafe condition. 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission ofthe other, or of others for whose acts siich party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable thejother 
party to investigate the matter. 

§ 10.3 Hazardous Materials 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Docurnents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not ; 

addressed in the Design-Build Documents and if reasonable precautions will be inadequate to prevent foreseeable 
bodily injury or death to persons resulting fi'om a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. I 

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence ofthe material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise 
required by the Desigir-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who ai'e to perforrp tests verifying the presence or absence of such material or 
substance or who are to perform the task of removal or safe containment of such material or substance. The ‘ 

Design-Builder will promptly reply to the Owner In writing stating whether or not the Design-Builder has 
reasonable objection to the persons or entities proposed by the Owner. Ifthe Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless, Work in;the;affected area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. 

§ 10.3.3 To the fullest extent permitted by law, the Owner- shall indemnify and hold harmless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the 
Work in the affected area, if in fact the material or substance presents the risk of bodily injury or death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss of expense is 
atfibutable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (other 
than the Work itsel:0, except to the extent that such damage, loss or expense is due to the fault dr negligence of the 
party seeking indemnity. i 

§ 10.3.4 The Owna shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria, The Owner shall be 
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responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 

§ 10.3.5 The Design-Builder shall Indemnify the Owner for the cost and expense the Owner incurs (1) for 
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense 
are due to the Owner’s fault or negligence. 

§ 10.3.6 If without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

§ 10.4 Emergencies * 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 

§ 11.1 Uncovering of Work j 

The Owner may request to examine a portion of the Work that the Design-Builder has covered fo determine if the 

Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 

Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 

and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build Documents, the costs of 

uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not be 

entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 

which event the. Owner shall be responsible for payment of such costs and the Contract Time will be adjusted as. 

appropriate. 

§ 11.2 Correction of Work i : 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 

§ 11.2.2 After Substantial Completion 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within two years after the date of 
Substantial Completion of the Work or designated portion thereof or after the date for commencement of waivanties 
established under Section 9.9.1, or by terms of an applicable special warranty required by the Design-Build 
Documents, any of the Work is found not to be in accordance with the requirements of the Design-Build : 
Documents, the Design-Builder shall correct it promptly after receipt of written notice from the Owner to do so 
unless the Owner has previously given the Design-Builder a written acceptance of such coriditibn. The Owner shall 
give such notice promptly after discovery of the condition. During the two-year period for comection of the Work, if 
the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity to make the correction, the 
Owner waives the rights to require correction by the Design-Builder and to malce a claim for breach of warranty, If 
the Design-Builder fails to correct nonconforming Work within a reasonable time during that period after receiptof 
notice from the Owner, the Owner may correct it in accordance with Section 7.9. 

§ 11.2,2.2 The two-year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. : 

§ li.2.2.3 The two-year period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. i 
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§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or 
removal of Work that is not in accordance with the requirements of the Design-Build Documents. 

§ 11.2.S Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period 
for coiTection of Work as described in Section 11.2.2 relates onlytothe specific obligation of the Design-Builder to 
correct the Work, and has no relationship to the time within which the obligation to comply with the Design-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the 
Work. 

§ 11.3 Acceptance of Nonconforming Work 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be; 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not finaj payment has-been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement ;specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. 

ARTICLE 12 COPYRIGHTS AND LICENSES 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors and owners of their 
respective Instruments of Service, including the Drawings and Specifications, and shall retain all common law, 
statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to ; 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed: 
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work ibr any of them, 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting pally is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project, 

§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited; irrevocable and ■' 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes ;of constructing, using 
maintaining, altering and adding to the Project, provided that the Owner substantially perfofmsdts obligations,' 
including prompt payment of all sums when due, under the Design-Build Documents. The license granted; under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construction for the Project, 

§ 12.3.1 The Design-Builder shall obtain non-exclusi^fe licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12, The Design-Builder’s 
licenses fi'om the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license solely and 
exclusively for purposes of constructing, using, maintaining, altering and adding to the Project, provided that the 
Owner (1) agrees to pay to the Architect, Consultant or Contractor all amounts due, and (2). provide the Architect, 
Consultant or Contractor with the Owner’s written agreement to indemnify and hold harmless the Architect, 
Consultant or Contractor from all costs and expenses, including the cost of defense, related:;to claims and causes of 
action asserted by any third person or entity to the extent such costs and expenses ai'ise froin the Owner’s alteration 
or use of the Instruments of Service. ■ 
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§ 12.3.2 In the event the Owner alters the Instruments of Sei-vice without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The terms of this Section 
12.3.2 shall not apply ifthe Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2,2, 

ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 

§ 13.1.1 Ifthe Owner fails to make payments to the Design-Builder for Work prior to execution ofthe Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under this 
Agreement. Ifthe Design-Builder elects to suspend the Work, the Design-Builder shall give seyen days’ written 
notice to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall 
have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to 
complete, the remaining Work shall be equitably adjusted. ; ' 

§ 13.1.2 Ifthe Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption ofthe Design-Builder’s Work. The Design-Buijder’s coinpenSatidn for, 
and time to complete, the remaining Work shall be equitably adjusted. 

§ 13.1.3 Ifthe Owner suspends the Project for more than 90 cumulative days for reasons other than the fault ofthe 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written 
notice, 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party; 
initiating the termination, ; 

§ 13.1.STheOwnermayterminatethisAgreementupon notlessthan seven days’writtennoticetothe 
Design-Builder for the Owner’s convenience and without cause. 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Sect! on 13.1.6 be greater than the compensation set forth in Section 2.1. 

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment ' 

§ 13 . 2.1 Termination by the Design-Builder ! < 

§ 13.2.1.1 The Design-Builder may terminate the Contract ifthe Work is stopped for a period of 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a ContraOtor,; or their agfents or 
employees, or any other persons or entities performing portions ofthe Work under direct or indirect contract with 
the Design-Builder, for any ofthe following reasons'. . 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 

be stopped; 

.2 An act of government, such as a declaration of national emergency that requires all W ork to be 
stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Desjgn-Build Documents; or 
.4 The Owner has foiled to furnish to the Design-Builder promptly, upon the Desigh-Builder’s request, 
reasonable evidence as required by Section 7.2.7. ; 

§ 13,2.1.2 The Design-Builder may terminate the Contract if, through no act or foult of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
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portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or 
Interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 
less. 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover fi'om the Owner payrnent for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination, 

§ 13.2,1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder of 
any other persons or entities paforming portions of the Work under contract with the Desi^-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3. 

§ 13.2.2 Termination by the Owner For Cause 

§ 13.2.2.1 The Owner may terminatethe Contract ifthe Design-Builder ; 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, -mthin a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled.Consultants, 

Contractors, or workers or proper materials; : ; ; 

.3 fai Is to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 
accordance with their respective agreements with the Design-Builder; 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public autliority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. i 

§ 13.2.2,2 When any of the above reasons exist, the Owner may without prejudice to any other rights or rernedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, i 

terminate employment of the Design-Builder and may, subject to any prior rights of the surety: ■ 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, ;and 
construction equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to 

Section 3.1.15; and 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient, Upon written 

request of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of 
the costs incurred by the Owner in finishing the Work, 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in SectionT3.2.2.1, the : 

Design-Builder shall not be entitled to receive further payment until the Work is finished. ; : ; 

§ 13.2.2.4 Ifthe unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages : 
incun'ed by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract and are expressly included in the performance of the Work 
covered by the Design-Builder’s performance bond. 

§ 13.2.3 Suspension by the Owner for Convenience 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in widting to suspend, delay or interrupt the 
Work in whole or in part for such period of time as the Owner may determine. 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension,,delay or interruption as described in Section 13.2.3.1. Adjustment ofthe Contract Sum shall include 
profit. No adjustment .shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause 
for which the Design-Builder is responsible; or 
.2 that an equitable adjustment is made or denied under another provision of the Contract. 
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§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Conti'act for the Owner’s convenience and without cause. 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall 

.1 cease operations as directed by the Owner in the notice; i 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 

and, ; : 

.3 except tor Work directed to be performed prior to the effective date of termination stated in the 
notice, temiinate all existing Project agreements, including agreements with the Architect, 

Consultants, Contractors, and purchase orders, and enter into no further Project agreements and 
purchase orders. 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 
§ 14.1 Claims 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, paytnent of 
money, or other relief with respect to the terms of the Contract, The term "Claim" also includes other disputes and 
matters in question between the Owner and Design-Builda arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party making the Claim. 

§ 14.1.2 Time Limits on Claims. The Owmer and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by applicable law. 

§ 14.1.3 Notice of Claims 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence ofthe event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 

§ 14.1.3.2 Claims Arising After Final Payment. After Final Payment, Claims by either the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by 
prompt written notice to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Desigft-Build Docunients. 

§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for art increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. 

§ 14.1.6 Claims for Additional Time 

§ 14..1.6.1 Ifthe Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect 
of delay on progress ofthe Work. In the case of a continuing delay, only one Claim is necessary. 

§ 14.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claifn shall be 
documented by data substantiating that weather conditions were abnormal for the period of time, could not have 
been reasonably anticipated, and had an adverse effect on the scheduled construction. 
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§ 14.1,7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or relating 
to this Contract. This mutual waiver includes 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 
business and reputation, and for loss of management or employee productivity or of the services of 
such persons; and 

.2 dmiages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, arid for loss of profit 
except anticipated profit arising directly from the Work and otherwise available under this 
Agreement. 

This mutual waiver is applicable, without limitation, to all consequential damages due to elfherlparty’s termination 
in accordance with Article 13. Nothing contained in this Section 14,1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-BuildtDocuments. 

§ 14.2 Initial Decision i 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Qwner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10,3 and 
10.4 of the Agreement and Sections B.3.2,9 and B,3.2.10 of Exhibit B to this Agreement, uhless 30 days have 
passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
In writing, the Owner shall render the initial decision on Claims. 

§ 14.2.2 Procedure . 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a 
written response to Owner within ten days after receipt of the notice required under Section 14.1.3.1. Thereafter, the 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s response; (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claini, the Owner will take ohe 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: 

(1) request additional, supporting data, (2) render an initial decision rejecting the Claim in whole or in part,, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 

§ 14.2.3 In evaluating Claims, tire Owner may, but shall not be obligated to, consult with or seek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision. The retention of 
such persons shall be at the Owner’s expense, 

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional 
supporting data, the Design-Builder shall respond, within ten days after receipt of such request; and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response of supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in paft, i 

§ 14,2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; rind (3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties 
but subject to mediation and, if the parties fail to resolve their dispute through mediation, to bindingdispute 
resolution. 

§ 14,2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of 
Section 14.2.6.1. 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing tliat the other 
party file for mediation within 60 days of the initial decision. If such a demand is made and the!party receiving the 
demand fails to file for mediation within the time required, then both parties waive their rights to mediate of pui'sue 
binding dispute resolution proceedings with respect to the initial decision. 
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§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 
controversy. 


(Paragraph deleted) , 

§ 14.3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those 
waived as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent 
to binding dispute resolution. 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed In advance 
of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the 
date of filing, unless stayed for a longer period by agreement of the parties or court order. 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The .mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. 


(Paragraphs deleted) 

ARTICLE 15 MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

The Contract shall be governed by the law of the place where the Project is located. 

§ 15.2 Successors and Assigns 

§ 15.2,1 The Ownff and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as: 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent 
of the other. If either party attempts to malce such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. 

§ 15.2.2 The Owner may, without consent ofthe Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitate such 
assignment. 

§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, 
Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution. 
The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require laiowledge, services or responsibilities beyond the scope of their services. 

§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member ofthe 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or.sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address knojvn to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging fiinctionality bf BIM and/or project 
management software used by the parties for the project. 
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§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of dr acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. 

§ 15.5 Tests and Inspections 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or withfhe ,appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspeption or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice . 
to the Owner of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. 

§ 15.5.3 If such procedures fortesting, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made, 
necessary by such failure shall be at the Design-Builder’s expense. 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the 
Owner will do so promptly and, where practicable, at the normal place of testing. 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. 

§ 15.6 Confidential Information . 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential; 
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity 
except as set forth in Section 15.6.1. 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental 
entity. A paity receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use qf Confidential 
Information as set forth in this Conhact. 

§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articles or 
(3) the titles of other documents published by the American Institute of Architects. 
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§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement, 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-laiown technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. 

Conduct of the Architect’s Principal, Employees, Agents and Representatives 

The safety and security of District staff, students and the general public are of utmost priority to the 
District. To that end, the Architect shall be responsible for ensuring compliance by, the Ai'chitect and any 
employees, agents or representatives of the Architect, including all Design Consultants,To the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. No fraternizing with, threats to, or use of abusive or profane language in the presence of students, parents, 

visitors, or District representatives, agents, or employees. ; 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education! policy, i Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the Ardiitect’s 
, Principals, employees, agents, and representatives performing work on District property and contractually 

require the same of all Design Consultants, their employees, agents, and representatives. No employees, 
agents or representatives of the Architect and Design Consultants having committed violent crimes, crimes 
against children, or crimes of moral turpitude are allowed access to the District’s premises. Such SLED 
criminal background checks shall be maintained on file in the offices of the respective Architect and Design 
Consultant and made available to appropriate District personnel or the District’s legal counsel immediately 
upon request 

Promotional Materials 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the; District’s prorriptibnal 
materials for the Project, The Architect shall not make any representations in promotional and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion of this Agreement. 

Drug-Free Workplace ! 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-free programs in connection with the performance of this Agreement. The drug-free programs 
shall conform tp Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as 
may be amended. 

Right Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change Order (Attachment 
E) data. Such books and records related to the work covered under this Agreement shall be rnaintaihed by 
the Architect for a period of not less than three (3) years tfom the date of final payment to the Architect under 
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this Agreement. This requirement shall also apply to any Design Consultants performing services under the 
Architect’s direction. 

The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for Inspection at the location specified by the District within seventy-two (72) hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion of the Agreement. 

Traffic Control On-Site and Off-Site: The Contractor shall conduct its operations in a manner to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 
The Contractor shall use worker and traffic control signs and devices necessary to comply with Section VI of U.S. 
Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for Streets 
and Highways (Washington, DC; GPO) as may be amended, to facilitate traffic control on public roads, streets, or 
highways when work performed obstructs public traffic. When such traffic areas are obstructed to atiy extent by 
work in progi'ess, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so designated 
shall not be assigned any other duties while engaged in directing traffic. ; 

Safety Designee: The Contractor shall designate a competent individual at the worksite whose duty ffiall be 
the prevention of accidents and the implementation and monitoring of all OSHA construction safety standai'ds 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by unauthorized 
individuals. 

Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, ' 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, coiinty; 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract. 

Iran Divestment Act: The Iran Divestmait Act List is a list published by the [State] Board pursuant to 
Section 11--57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: http://piocurement.so.gov/PS/PS-ii'andivestment.phtm (.) Consistent with Section 11-57-310(B), 
the Contractor shall not contract with any person to perform a part of the Worlt, if, at the time you enter into a 
subcontract, that person is on the then-current version of the Iran Divestment Act List 


ARTICLE 16 SCOPE OF THE AGREEMENT 

§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 AIA Document A141™-2014, Standard Form of Agreement Between Owner and Design-Builder : 

.2 AIA Document AI41™-2014, Exhibit A, Design-Build Amendment, if executed 

.3 AIA Document A14F“-2014, Exhibit B, Insurance and Bonds 

.4 AIA Document A14l™-2014, Exhibit C, Sustainable Projects, if completed 
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.5 AIA Document E203™-2013, Building Information Modeling and Digital Data Exhibit, if 
completed, or the following: 

.6 Other: 

This Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

John fC, Gardiier, Chieff^ihancjal Office _ __ 

(Printed name and title) (Printed name and title) 


AIA Document A141‘^“ - 2014. Copyright ©2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA*^ Document Is 
protected by U.S. Copyright Law anrl International Treaties, Unauthorized reproduction or distribution of this AIA'^ Oocument, or any portion of it, 
may rGsult in sovore civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
sof^are at 14:21:10 on 08/18/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1666021488) 


PAPR-000103 





Additions and Deletions Report for 

AM Document A141™ -2014 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is Indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 14:21:10 on 08/18/2015, 


PAGE1 

AGREEMENT made as of the day of : in the year two thousand fiHeen ('2015T 


Horry County Schools. South Carolina, apolitical subdivision of the State of South Gaiolina. 


Request for Proposals No. :il415-91 _ 

PAGE 2 

C SUSTAINABLE PROJECTS 

D BUILDING INFORMATION MODELING AND DIGITAL DATA 


Per "Design Requirements" published for Solicitation No. 1415-91. 
PAGES 

Per "Design Requhements” published for Solicitation No. 1415-91. 


Per "Design Requirements" published for Solicitation No. : 1415-91 . 


Per "Design Requirements" published for Solicitation No. 1415-91 . 

§ 1.1.5 Iftee titive programs the Owner intends to pur s ue for the Project, including thos e r e lat e d to the Sustainabl e 
Obj e ctiv e , and any - d e adl - i - n e s - for r e ceiving the incent - iy e a that ar e dependent - eny or r e lat e d to, the De s ign - Build e r -^ 
se rvices, ar e as follows : i 

(Ide ntify incentive ^fo g - rams the Own e r in t ends to pur s ue for the ft -eje ct and d e a d lines fen ^ submitting or applying 
for the ineentive progr - am s;} 

Number hof used. 


Per "Design Requhements" published for Solicitation No. 1415-91 
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§ 1.1.7 The Owner’s design and construction milestone dates: 


t 1-Be sign phase milestone dates: 


tS - Submis s ion of D e sign - Bnilder - PFeposal: 


r3- Pha - sed - eemp] etion ■ dates: 


■4- Substantial-Gemp le tion dat e: 


li - Oth e r mileston e dates: 

Per "Design Requirements" published for Solicitation No, 1415-91 : 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: FCompleted with information stated Design-Builder’s Proposall 

PAGE 4 

v Per ''Desim;Requirements";Publiiied for Solicitation No.^ l^ of Sei vices Required, Article 3). 


M ark Wolfe. ExecutiveDirector of Facilities ( or desimeel 

Horry County Schools 

Facilities Department. 1160 E Highway 50 

Conway. SC 29526 

mwolfe002@,horrycountyschools.net 

843.488.6965 


N/A 


Functional Performance Consultant (TBDl 


(Ch e ck the ap p r .e pr 4a te-box. If th e Own e r and-Besign Builder do not s el e et- a -m e thod of binding-di s put e r e solution 

below, or do n ePs ubs e quently agree in writing to a - bi - nding dispute r e solution oth e r than litigation, - Claims will bo 

resolved by litigation in a court of competent jur - isdietion.) 

PAGES ; ; 

[ X : 1 Litigation in a court of competent jurisdiction . 


Additions and Deietions Report for AiA Document At41™ -2014. Copyright© 2004 and 2014 by The American Institute of Architects. Ail rights reserved. 
WARNING; Tlii.s AlA'*^ Document is pcotecl(3d by U.S. Copyright Law and Internalionaf Treaties. Unauthoraed reproduction or distribution of this AIA'^ 
Document, or any portion of it, may result in severe civdl and crinriinaf penalties, and will be prosecuted to the maximum extent possible under the law. 
This draft was produced by AIA software at 14:21:10 on 08/18/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1666021488) 


PAPR-000105 












§ 1.4.7 Owner. The Owner is the person or entity identified as such in the Agreement and is referred to throughout 
the Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s 
authorized representative. The Owner may have employees that are design professionals or otherwise skilled in 
construction or construction management, and such employees may, from time to time, perform various tasks or 
duties for or on behalf of the Owner under this Agreement. However, it is specifically understood that the Owner 


mployees' 


skill, and shall not be held to haye undertaken to provide or perform any aspect of the Owner’s performance of this 


Agreement as a design professional or specially skilled and Icnowledgeable construction industry member or 


construction manager, and this principle applies regardless of the Owner’s position titles or office division titles as 
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§ 2.1.3.2 For R e imbursabl e Expenses, the comp e nsatieH - shdl b e th e e xp e ns e s th e D e sign - B a tM e r and - th - e 
B e si - gn - BHiid e f - ’s Architee t i- G on s tiltaftts and Contractors mourr e d, plus an adminis trati ve f e e of ; perc e nt (-" ^ %) 
o f th e expen s es incurred. - 

§ 2.i.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 
Forty-five : ( 45 ) days after the invoice date shall bear interest at the rate entered below, or in the absence 

thereof at the legal rate prevailing from time to time at the principal place of business of the Desigh-Builder, 


%— AN/A 

§ 2.1. 4 .2 Records of R e imbursabl e Expenses and services performed on-the basi s of hourly rates shall b e available - t e 

the-Gwn er at mutually convenient tim e s for a period of two y e ars following e x e cution of th e Desiffl Build 

Am e ndment or t ermination of this Ag r e e m e nt, whichever occurs first. 


Building Permit and Other Permits and Fees: No general building permit is required iniaccordance with S 
6-9-110 ofthe South Carolina Code of Laws; however, the Contractor shall be required to provide mechaiiicaU 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion ofthe work. 


PAGE? , . ; , . 

§3.1.6 When the Owner’s Design Requirements or applicable law requires that services be paformed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole intaest of, and for the exclusive benefit of, the Design-Builder. 


The Office of School Facilities fOSPi shall determine the enforcement and interpretation of all the applicable 
codes and referenced standards on state buildings, including the District’s school facilities. . 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed ofthe progress and quality ofthe Work. On a rnonth l y 
basis- ; or otherwise as aa'eed to bv - the Owner and Be s- ign -Build e r; - As stated in the Design Requirements, t he 
Design-Builder shall submit written progress r eports to the Ownei v reports. photographs of Work in progress, and 
other data to the Owner electronically, or through the Owner’s option, project management software, showing 
estimated percentages of completion and other information identified below: 

PAGES 

.12 Additional information as agr e ed to by th e Owner and Design Builder - . - designated by the Owner 

through its project management software data requirements. i 

§- 3.1.8.2 In addition - , whore the Confract Sum is th e Cost of the Work with or without a Guarant ee d - M a t at nu fa Tfric e , 
t h e D e sign Bu i ld e r shall inolud e- th e following - a dditiefta l information in its progr e s s r e ports: - ; i 

■;1-D esign Builder’s weri e^r-ce rep ort; - ; 

t 2- Equipment utilization - report; and 
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§ 3.1.10 Certifications. Upon th e Owner’s written request, - the -B es - i - m-Builder shall obtain from Desian-BuiLder 
shall include in each Application for Payment a certification from each of t he Architect, Consultants, and 
Contractors, and furnish to the Owner, these certifications with respect to the documents and services provided by 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, informaticn and belief, the 
documents or services to which the certifications relate (i) are consistent with the Design-Build Documents, except 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities governing the design of the Project; and (b) that 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representationsland statements 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shalhnot be required to 
execute certificates or consents that would require knowledge, services or responsibilities beyond the scope of their 
services. 


§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Budd Documentsirequire 
Submittals until the Owner or its designee has approved the respective Submittal. 1 
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[Numbers §4.2 & §4,3 intentionally not used! 


§ 4.1.2 Th &-De sign - Build e r - sh a ll - a d v i s e-t h& Qwner on propos e d sit e- use-and improv e ments, s e leet - ion - of materials, 
and building systems and - equipment. The Design - Builder shall also provide the Owner with recommendations; 

ee naistent with th e Ow'ner’s Criteria, on c e n s tructability;-a - v ailab i 4- lty of materials and - l ab or; tim e requirem e nts for 

pree urem e nt, installation and construction; and factors related -te-eeft struction - eost including, but not limit e d to, 

costs of alt e rnative design s or materials, prelimin ar y budgets , li f e cycle data, and po s sibl e cost reductions. 

§ 4 .2 Ev al u a t io n - ef th e Ow fter^-Sfit&tla 

§ 4 .2.1 Th e Design - Build e r shall schedul e and-eonduot m ee ting s with the Owner and any other n e cessary 
mdivid u als. or entiti e s to discuss and r e view the Owner’s Criteria as set forth in Section 1.1 .The Design Builder shall 

th e reaft e r again meet with the Owner to di s ouss - a prelka ift a f y e valuation - ef - the Owner’s Crit er ia: The preliminary . 

e valuation shall address possib le a lter- n -a t -rve-a- pproach e s to design ' and - eenstruction of th e- Project and inolud o Tho 

Se st ga- Builder’s recommendation s; -i - f -a n - y; with regard to aco e lera ted- or fast track scheduling ^^reewem- ent, or ; 
phas e d consti'uction. The preliminary e valuatio a- shall consideF -e ost information, constructability, and procurement 
and con s truction scheduling issu e s. 

§- 4.2.2 After the Design Build e r m e ets with The-Q wner and pr e sents the preliminary evaluation, th e-D e sigH-Bwlder 

shall provid e a written - r -ep ort to th e Own e r, summar - k - i n g t he Design Builder’s evaluation of the Own e r -s- Gi - iteria - . - 

T he report sha tT also includ e 

fl—— allocations of-p reg~ am fimetions, detailing e ach function and their square fo o t ar e as; 

t 2- a preliminary estimate of th e Cost of the Work, and, ifn e oessar - yrrecemm e ndatiehs to - adjust th e 

Own er-’s- €rit e ria to -e enform to the Own e r’s budget; 

t 3- a pr e limmai = y - sehedule, which shal l include propos e d design mileston e s; dates for rec e i ving 

additional information from, or for wori e to be compl e t e d by - ,-the Own e r; anticipated date for the 

Design Build e r’s Proposal; and dates of p e riodic design r - evi e w s e ssions with the Own e r; and 

t 4 .the-fellowing: . 

(List add it i en al information, if anyrte - be included in the Design Builder’s written report.) 
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4.4 Desien-Builder’s Construction Proposal 


§ 4.4.1 


Construction Proposal shall bclude the following: 

.1 A list of the Preliminary Desig H-documents and other information, including the Design-Builder’s ; 

clarifications, assumptions and deviations fl'om the Qwn ert s Crit e ria, t he Owner’s original Design 
Requirements and the Desien-Builder’s original Pronosal Development Documents as proposed in 


the Owner’s procurement leadmgto this Aereement, upon which the Design-Builder’s Proposal is 
based; 

.2 The proposed Contract Sum, including the compensation method andy-if bas e d upon the - Gost - ef - the 


iHvmffflVfnififm 


.3 The proposed date the Design-Builder shall achieve Substantial 
beneficial occupancy, if applicable and acceptable to the Owner' 


letion (or phased 


.6 The date on which the Design-Builder’s Construction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction P roposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 


§ 5,1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared arid submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. ’ 
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Maintenance of Record Drawings: The Contractor shall maintain at the worksite one 
fl) record copy of the Contract Documents including approved changes in good order and marked currently to 
record changes and selections made during performance of the work. A copy of submittals accepted by the District 
shall also be maintained at the worksite. These items shall be available to the Architect and District when present at 
the worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as. by wav of illustration and not limitation, plumbing, electrical, mechanical and all 
systems, such as fire and security systems, incorporated into the work. The Contractor shall ftmish an electrcnic 
and paper copy of record drawings of "as-built" detail to the Architect at final completion of all work, excluding 
punch list items as required by the Contract Documents. - - 

Professional Certifications; When professional certification of performance criteria for materiars, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance tVith the Contract 
Documents, including any changes, at all times and in all respects. The program shall include providing daily 
supervision and conducting frequent inspections by the Worksite Superintendentfs'l. j i 

1. Compliance with Employment Laws: By entering into a Contract Azreement. the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by wav of illustration and not lirfaitation. the following: 

A. Title VII of the Civil Rights Act of 1964. as may be amended. 

B. Age Discrimination in Employment Act of 1964. as may be amended. 

C. Title I of the Americans Disabilities Act of 1990. as may be amended. 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F . South Carolina Wages Act. Code 37-10-10 et seq,, as may be amended. i 

G. South Carolina Worka-’s Compensation Act. Code 42-1-10 et seq,, as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race. ' 

religion, color, sex, age, handicap, or national origin except when such condition is a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity 
Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than 
$ 10 . 000 , 

Employment Taxes and Benefits: The District shall not withhold from the contract pavmehts any Federal or 
State income taxes, or any employment-related taxes normally withheld on the District’s employees. Further, the 
District shall not provide any employment related insurances or other benefits such as worker’s compensatiori for 
the benefit of any Contractor, subcontractor or supplier employees. F . _ 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documoits and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager identified in the .Scope of Work 
(Exhibit A) or the duties and status of the Project Manager during the course of the project without approval of the 
District. 

Project Key Staff -- Worksite Super!ntendcnttst: The Contractor shall employ at least one ri~) full-time, 
competent Worksite Superintendent and, if required by the Conti’act Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope; of the project. Exhibit 
A identifies the Worksite Superintendent(s). No less than one (D Worksite Superintendent shall be in attendance - 
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at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors and 
during delivery of any mateials. The Worksite Superintendent shall not perform the work of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite 
Superintendent idaitified in the Scope of Work (Exhibit A) or the duties or status of same during the course of the 
project without approval of the District. The Worksite Superintendentfs) shall enforce strict discipline and 
good order among the Contractor’s representatives, agents, employees, subcontractors and suppliers. 

Worksite Communications: The Project Manager and Worksite SuperintendentCs) are -representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Pr incipal of the Design Builder. 
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§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall securfe and pay for the 
building permit as well as any other -permits, fees, licenses, and inspections by government agencies, necessary for 
proper execution of the Work and Substantial Completion of the Project. 
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§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Beewhentsr 
Documents fas referenced in Appendix BT Items covered by allowances shall be supplied for such amounts, and by 
such persons or entities as the Owner may direct, but the Design-Builder shall not be required to employ persons or 
entities to whom the Design-Builder has reasonable objection. 


Elementary School Allowances 

Description 

Amount 

Furniture 


Hardware 

1 ■'! Illllllllli’il II lil II 

HVAC Controls 


FireAlarm System 

$ 600.000 

Plava rounds 

$ 350.000 (Eauioment and mulch only) 

Special Inspections 

$ 150,000 

Commissionina 


Owner Continoencv 




Description 


Furniture 

$1,500,000 (except Socastee Middle = $1,250,0001 

Hardware 

$ 350,000 (Materials onivl 

HVAC Controls 

$ 650,000 

Fire Alarm System 

$ 750.000 

Plavaround 

$ 150,000 (Intermediate school onivl 

Special Inspections 

$ 150.000 

Commissionina 

$ 125,000 


$1,500,000 (except Socastee Middle = $1,250,0001 
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§ 5.7.2 If the Design-Builder changes - desires to change any of the personnel, Contractors or suppliers identified in 
the Design-Build Amaidment, including but not limited to any contractor or design professiorial identified by t he 
DesignrBuilder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed n ew personnel, design professional. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
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proposed new personnel, design professional Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 


§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. I - f - the rejected person or 
entity was r e asonably capable of performingthe Work - ,-the - Gentract Sum and Contract Tim e shall be increased or 
d e er e ased by the diff e rence, if any, occasioned by ouch chang e , and an appropriate Change Order shall be issu e d 
b e fore commencement of tlio substitute person or - entity’s Work. However, no in cr eas e in the Contract Sum or 
G enlraet Time shall be allow e d-fer -s uch-ehange un l ess the D esign Builder has act e d pro mptly - and r e sponsively in 
submitting names a s required. 


The -In addition to any Owner requii-ements to keep electronic project data up to date, the D esign-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
Documents, in good order and marked currently to indicate field changes and selections made during construction, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with 
Section 9.10.2 as a record ofthe Work as constructed. 
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§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractorCs'l for costs the Owner incurs that are 
payable to a s e parate contractor and other contractor(s'). resnectivelv. incur because of the Design-Builder’s delays, 
improperly timed activities or d e f e ctiv e construction . The Own e r shall b e r e speHsibl e to the Design Build e r for cost s 
the Design Build e r incur s b e ews e-eT a- s eparate contractor’s d e lays, improp e rly tim e d activitie s , damage to the 
Werleor defective construction. 
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.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to ; 
the Work; provided that costs of premiums, permits, and taxes that are based on marginal additions 
to an existing sum or quantity may all be reasonably estimated subject to correction at the time of 
Final Payment or other agreed time when the actual costs of the marginal additions can be determined 
or mutually agreed upon; and 

.6 Additional costs of supervision and field office personnel directly attributable to the change. 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in, contact 
pricing shall not exceed the following: 

A. For work performed by the Contractor’s own forces, a maximum of ten percent 110%') of the allowable direct 

. costs or the unit pricing negotiated at the time of award. : ■ 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent Q0%') of the allowable direct 

costs. . - * ' 

C. _ For work performed by a subcontractor, overhead and profit of a maximum of five percent 15%') is 

allowable by the Contractor for administration of the sub-contract. 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may 
be amended by any approved Chanse Order, to be withheld from the Contractor’s payments throughout the term of . 
the Contract Asreement and payable at the time of final payment after a) full completion of all work to be performed 
and all requirements established in the Contract Aereement and acceptance by the District, b) submitta:! of all 
closeout documents, and cl submittal of an affidavit of payment of debts/claims, if requested by the District, for 
every subcontractor who performed work on the project evidencing they have received final payment of undisputed 
work and retainage withheld. As a condition of the contract, no more than three and one-half percent (3.5%~) shall 
be retained fi'om the progress payments of any subcontractor by the Contractor until final completion of that portion 

of the work. Prompt payment of retainage to all subcontractors at final completion of their acceptable work . 

regardless of timing during the confiact is mandatory. The Contractor shall, at final completion, ensure no 
amount of the Contractor’s retained funds is allocable to the completed and accepted work of any 
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subcontractor nor to materials or equipment purchased from any supplier unless such amounts are in dispute 
and the Contractor has not requested payment for such disputed amounts to date. Such amounts in dispute 
shall be identified on the Contractor’s affidavit of payment of debts/claims submitted with final documents. 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to evaltiat e, give n o t i c e of or e nforce mechanic’s 
li e n rights. Such ' information shall includ e a eerrect stat e merit ofthe r e cord l e gal title te - the pr o p er ty e n-which the 
Pro j ect is locat e d, usually referr e d to ds th e site, and the Owner’s intere s t th e rein. give notices of project 
commencement and take other action to protect the integitv and exclusivity of the project payment botidfs’). 


§ 7.2,3 The Owner shall promptly obtain eas e m e nts; zoning varianeeft r easements and legal authorizations or 
ehtitlerhents regarding site utilization where essential to the execution of the Project. 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing buHduK eland developrnent. zoning, and 
other permits, licenses and inspections. 


§ 7.2,7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Desigri-Build Documents and the Design-Builder’s Proposal. Ther e after, the Design - B uil d e r 
may only requ e st s uch e vid e nc e if (1) the Owner - fails to make payments to the ^ Design- Build e r as th e D e sign Build 
Document s r e quire; (2) a change in the Work - materially changes the Contract Sum; or (3) th e Deslgn - Buiki e r 
identifies in writing a r e asonabl e c o n e ern r e garding th e- Own e r’s ability to make payment-vvhen-due. The Owner ; 

shall furnish such e vid e nce as a condition - pi ^e e e d e nt to c o mmencem e nt - er continuation ofthe Work or the portion of : 

th e-W e r k affected by a material change. After the Owner furnlshe s- th ^ -evid e nce, th e Owner shall - n e faag t er - tally vary ; 

such financial arrongem e nts without prior notic e to the Design Build e r. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. . 
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If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and bontinue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other : 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy ofthe 
Project (or defined component thereof) theten-dav period referenced herein is reduced to five (5j days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under § 3.1.9. 


S 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETIONI OF THE WORK. 
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The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Conti'act Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable dassrooms; 
use of alternate sites for the educational program; disruption of class locations: disruption of athletic program: 
disruption of public service activities planned for the project: loss of rental of the project: security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption of the teaching and 
learning process due to project activities during the academic term: moving equipment during the Academic term 
when students and full staff are present:'harm to the Omer’s reputation and established goodwill among the 
community, parents, students, and staff due to late delivery of the project: loss of student morale afad academic 
performance due to the ongoing Work during the academic term: harm to the Owner’s public relations: disruption 
and inefficiency of the management of ail the Owner’s facilities and other current constructiori projects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time alloWedTor Substantial 
Completion, liquidated damages of $1QQQ will be due from the Design-Builder to the Owner: < for: each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $5QQ 
will be due tfom the Design-Builder to the Owner. 


PAGE 21 

§ 8.2.3 This S e ct i on 8.2 does not pr e clud e recovery of damages for - d el ay -b y ei th e r party under other provisions o f 
th e Design Build Documents. 

S 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such 
request shall be documented by data substantiating the weather conditions a! were abnormal for a period of time 
which could not have been reasonably anticipated: bl had an adverse effect on the work scheduled, and alternate 
work unaffected by the weather could not have been done: and c! had an adverse effect on the consp-uction schedule 
such tltat the loss of work time will adversely impact the established completion date. The Contractor must make 
every effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to. 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten (1 O') days from the end of the event causing the impact on the construction schedule. 
An extension of time not requested yyithin the appropriate time period shall not be considered- The approved 
extension of time shall be incorporated in the next Chanse Order. 

S 8.2.4 Anticipated Weather Delays: A total of five (51 days per calendar month ('non-cumulative! shall be 
anticipated by the Contractor as "adverse weather." and such time shall not be considered justification for an 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 
excluding Saturdays, Sundays and major holidays, unless such adverse weather conditions on those days are severe 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the five fj') days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weatHer ; 
days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction 
schedule and only to the extent of one ill full day of extended time for each full working day of adverse weather 
conditions which prevented a forty-hour work week within a seven (71 day calendar week, A request for adverse 
weather extension shall not be allowed after the date established for substantial completion. 
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The Owner shall, within seven -twenty-one days after receipt of the Design-Builder’s Application for Payment, issue 
to the Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and 
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notify the Design-Builder in writing ofthe Owner’s reasons for withholding certification in whole or in part as 
provided in Section 9.5,1. 


.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 
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§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Desi|ji-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. If the Design! Builder fail s to 
ftirnish such evidence, within sev e n days 74 h e Owner shall have the right to contact the Architect, (Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay or to see 
to the payment of money to a Consultant or Contractor, exc e pt -asmi av o ther wis e be required by law. Contractor. 


§ 9.6.7 Unle ss the D e sign Builder provides the Own e r with a payment bond in th e full penal sUm of th e Gontr - a et 
Sum, payment - s - r ee eived by th e D e sign Build e r - T e r - Wer - k p r o perly p e rform e d by the Architect, Consultant s? ’ 
Contraotors - and - e ther- p er sen or entity providing s e rvices or work for th e D e s i gn-Bu d d e F T-shal l-b e h e ld - by -t h e 
D e si gn B u i l de r for the Architect and t - hes e-Ce nsu -l tants, Contractors, or other person or entity providing -ser vices : or 
work for the D e s i gn Builder, for which paym e nt - wa s made by the Owner. Nothing contained herein s hall requir e 
mon e y te b e p l ac ed in a separat e account and not commingl e d with mon e y ofthe D esi gn dl H i ld e r; shall creat e any 
fiduciary liability or tort liability on the part of the D e sign Build e r for breach of trust or s hall e ntitl e any person or 
entity to an award of punitive dam a g es against th e D e sign Builder for breach of the requir e m e nts of this-prov - k l eft ; 
Inumber not used! 


§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept i 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner an occupancy permit 
issued by the South Carolina Office of School Facilities and a comprehensive list of items to be completed or 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility ofthe 
Design-Builder to cornplete all Work in accordance with the Design-Build Documents. 
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§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occupancy permit issued by the South Carolina Office of School Facilities and a ; 

Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial 
Completion; establish responsibilities ofthe Owner and Design-Builder for security, maintenance; heat, utilities,; 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items oil thq list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. , 
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.2 , failure of the Work to comply with the requirements of the Design-Build Documents; er 
.3 terms of special warranties required by the Design-Build Documents. D oouments; 

A _p ost-occupancv services to be provided by or through the Design-Builder. ; 
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§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either r ejected 
by the Owner or failing to conform to the requirements ofthe Design-Build Documents, whether discovered before 
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or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 


§ 11,2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within e n e-vear -two years after 
the date of Substantial Completion of the Work or designated portion thereof or after the date for commencement of 
warranties established under Section 9.9.1, or by terms of an applicable special wairanty required by the 
Design-Build Documents, any of the Work is found not to be in accordance with the requirements of the 
Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written notice from the Owner 
to do so unless the Owner has previously given the Design-Builder a written acceptance of such condition. The 
Owner shall give such notice promptly after discovery of the condition. During the efte-vear -two-vear p eriod for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 
that, period after receipt of notice from the Owner, the Owner may correct it in accordance with Section 7.9. 

§ 11.2.2.2 The ene-vean -two-vear p eriod for correction of Work shall be extended with respect to portions of Work 
first performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work, ; 

§ 11.2.2.3 Theeft»weai^ two-vear period for correction of Work shall not be extended by corrective Work performed 
by the Design-Builder pursuant to this Section 11.2. 
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§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the one - y e ar 
two-year period for correction of Work as described in Section 11.2.2 relates only to the specific obligation ofthe 
Design-Builder to correct the Work, and has no relationship to the time within which the obligation to comply with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder’s liability with respect to the Design-Builder’s obligations other than 
specifically to correct the Work. 


If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Docunients, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be: 
reduced as. appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made, Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. ’ 


§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially performs its obligations, 
including prompt payment of all sums when due, under the Design-Build Documents, The license ^-anted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construction fof the Project. Ifthe 
Design Build e r rightfully t e rminat e s this Agreement for cause as provid e d in S e etien - l - 3 ; l. t or 13.2.Tthe license 
grant ed in this S e ction 12.3 shall t amwaater 
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§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Ailicle 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason other than the def ault of the Own e r or in - th e - e v e nt the D e sign Builder’s 
Archit e ct, Consultants, or Contractors terminat e th e ir agre e ments with th e De s ign ' Builder for caus e , to obtain a 
limited, irrevocable and non-exclusive license solely and exclusively for purposes of constructing, using 
maintaining, altering and adding to the Project, provided that the Owner (1) agrees to pay to the Architect, 

Consultant or Contractor all amounts due, and (2) provide the Architect, Consultant or Contractor with the Owner’s 
written agreement to indemnify and hold harmless the Architect, Consultant or Contractor from all costs and 
expenses, including the cost of defense, related to claims and causes of action asserted by any third person or entity 
to the extent such costs and expenses arise from the Owner’s alteration or use of the Instrumerits of Service. 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owher releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The O wn e r, to - th e- exten t 
p e rmitt e d - by law , furth e r agre es to in d emnify and hold harm les s the Deaign Builder, Archit e ct, Goiw ul t ante; 
Contractor s- and any other person or entity-providing servic e s or work - for - an - y ef them, fi'em - aH - eeSts-and -& xp e H - s es; 
including th e- cost of def e nse, related to claims and causes of action a sserte d by any third person or e ntity - te - th e ’ 
ext e nt such co s ts and expenses aris e from the - O - wn e r ^ s - a -l t e ration or us e- ef th e Instrum e nts of Service - und e r-th - is 
S e ction 12.3.2. Th e t erms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreenient for 
cause under Sections 13.1.4 or 13.2.2. ; 
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§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination; tog e th e r with R e imbursabl e Exp e ns e s th e n du e- termination and any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event 
shall the Design-Builder’s compensation under this Section 13.1.6 be greater than the compensation set forth in 
Section 2.1. 
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§13.2.1.3 If one of the reasons described in Section 13.2,1.1 or 13.2,1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and nrefrtr -profit on that executed Work, and costs incurred by reason of such 
t e rmination, and - damag e s, t ermination. 


§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages ; 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builda-. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner., The obligation for 
such payments shall survive termination of the Oentraet rContract and are expressly included in the performance of 
the Work covered by the Design-Builda’s performance bond. 
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§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such teHui nation, along with reaso nab l - e overh e ad and 
pr o fit on th e Work-n efexe cut e d. t ennination. 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, i 

whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1,3, within the time 
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damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Weri fcWork and otherwise available under this 
Agreement. i ? 
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§ 14,3.2 The parties shall endeavor to resolve their Claims by 


III) \ t *!■ ll»il ■ WPI ■ li'llilil Mill llilMl I —IWilililillitilt I ■! 

____ 

piiiiiiipiiiW lim 


mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days fi'om the date of filing, unless stayed for a longer period by agi’eement of the 
parties or court order. If an arbitration-proce e ding is stayed pursuant to this Section 14.3.2, th e partie s may 
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The Contract shall be governed by the law of the place where the Project is 


Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of deliveiy to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging fiinctionalitv of BIM and/or project 



, whether or not there is an 


existing occupied building. 

B. No fratern iz ing with, threat.s to, or use of abusive or profane language in the presence of 'istudents. parents, 

vi.sitors. or District representatives, agents, or employees. ■ 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District nropertv in conformance to Horry County Board of Education policy. Violations 


of such policv shall result in a civil penalty of up to $1.000 per occurence to the individual responsible 


and/or the Architect for whom the individual is a Principal, employee, agent, or representative. 


D. Secure SLED (State Law Enforcement Division) criminal background checks on all the Ardiitect’s 


Principals, employees, agents, and representatives performing work on District property and coritractuall 


require the same of all Design Consultants, their employees, agents, and representatives. No employees. 


agents or representatives of the Architect and Design Consultants having committed violent crimes, crimes 


against children, or crimes of moral turpitude are allowed access to the District’s premises/ Such SLED 


criminal background checks shall be maintained on file in the offices of the respective Architect and Desi 


Consultant and made available to appropriate District personnel or the District’s legalxounsel immediately 


upon request. ■; 

Promotional Materials 
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The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 
materials for the Project, The Architect shall not make any representations in promotional and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion of this Agreement. 

Drug-Free Workplace 

The Architect and the Architect’s Design Consultants shall be responsible for initiatiiig. maintaining and 
supervising all drug-free programs in connection with the performance of this Agi'eement. The dtug-iree programs 
shall conform to Title 44. Chapter 107. § 44-107-10 through S 44-107-90 of the South Carolina Code of Laws as 
may be amended. , 


Right Audit Project 

The District shall have the right to audit the books and records of the Ai'chitect to the extent that the books: and 
records relate to the performance of this Agreement and shall include all pricing and Change Order (Attachment 
El data. Such books and records related to the work covered under this Agreement shall be maintained by _ 
the Architect for a period of not less than three 131 years from the date of final payment to the Architect under 
this Agreement. This requirement shall also apply to any Design Consultants performing services under the 
Architect’s direction. 

The Olfice of General Services of the State of South Carolina, or any auditor under contract with the District has 
. the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time r 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are : 
available for inspection at the location specified by the District within seventy-two f72) houi's of notificatiori at : 
no additional cost to the District. This reciuirement shall survive termination or completion of the Agreement 

Traffic Control On-Site and Off-Site: The Contractor shall conduct its operations in a manner to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 

The Contractor shall use worker and tratfic control signs and devices necessary to comply with Section VI of U.S. 
Department of Labor. Federal Highway Administration. Manual on Uniform Traffic Control Devices for Streets 
and Highways (Washington. DC: GPO) as may be amended, to facilitate traffic control on public roads, streets, or 
highways when work performed obstructs public traffic. When such traffic areas are obstructed to any extent by 
work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so designated 
shall no t be assigned any other duties while engaged in directing traffic. 

Safety Designee; The Contractor shall designate a competent individual at the worksite whose duty shall be 
the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards and 
requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay dovyn" areas or work areas by unauthorized 
individuals. 

Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if anvT permits. , 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, county, I 

city or other government entity or unit to accomplish the work specified in this solicitation and the .contract. 

_ Iran Divestment Act: The Iran Divestment Act List is a list published by the IStateliBoard pursuant to 

Section 11- 57-310 that identifies persons engaged in investment activities in Ii'an., Currently, the list is available at 
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the following URL: http:/./procuvement.sc.gov/PS/PS-irandivestinent.phtin('.') Consistent with Section 11-57-310(6'). 
the Contractor shall not contract with any person to perform a part of the Work, if. at the time you enter into a 
subcontract, that person is on the then-current version of the Iran Divestment Act List 
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John K. Gardner. Chief Financial Officer 
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AIA Document A141’■ - 2014 


Standard Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as of the day of in the yeai' two thousand fifteeh (2015). 
(In words, indicate day>, month and year.) 


BETWEEN the Owner; 

(Name, legal status, address and other information) 

Horry County SchoolsSouth Carolina, a political subdivision of'the State of South 
Carolina, 


and the Design-Builder; 

(Name, legal status, address and other information) 


for the following Project; 

(Name, location’’ and detailed description) 

Request for Proposals No. _1415-91 


ADDITIONS AND DELETIONS: 
iTh® author of this document has 
iadded information needed for its 
corripletion. The author may also 
have revised the text of the original 
iAIA;standard form. An Additions and 
\Deletions Report thk notes added 
information as well as revisions to 
the standard form text is available 
;fromthe author and should be 
reviewed, A vertical line in the left 
imargin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted , 
from the original AIA text. 

This document has irhportant legal 
■consequences. Consultation with an 
'attorney Is encouraged with respect 
to its completion or modification. 

Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the Jurisdiction where the Project 
is located. 


The Owner and Design-Builder agree as follows. 


ELECTRONIC COPYING of any 
portion of this AIA® Document to 
another electronic file is prohibited and 
constitutes a violation of copyright laws 
as set forth in the footer of this 
document, 
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TABLE OF ARTICLES 

1 GENERAL PROVISIONS 

2 COMPENSATION AND PROGRESS PAYMENTS 

3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 

4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 

5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 

6 CHANGES IN THE WORK 

7 OWNER’S RESPONSIBILITIES 

8 TIME 

9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 

10 PROTECTION OF PERSONS AND PROPERTY 

11 UNCOVERING AND CORRECTION OF WORK 

12 COPYRIGHTS AND LICENSES 

13 TERMINATION OR SUSPENSION 

14 CLAIMS AND DISPUTE RESOLUTION 

15 MISCELLANEOUS PROVISIONS 

16 SCOPE OF THE AGREEMENT 
TABLE OF EXHIBITS 

A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS 

C SUSTAINABLE PROJECTS 

D BUILDING INFORMATION MODELING AND DIGITAL DATA 

ARTICLE 1 GENERAL PROVISIONS 
§ 1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the dispositionfor the following items by inserting the requested information or a statement such as "not 
applicable" or "unknown at time of execution." If the Chvner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner's 
design documents" where appropriate.) 

§ ,1.1.1 The Owner’s program for the Project; ; i 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 

program will be developed.) 

Per:”Desi^ Requirements" published for Solicitation No. _1415-91. 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, 
including any performance specifications for the Project) 

I Per "Design Requirements" published for Solicitation No. _1415-91. 

§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports: site, boundary and topographic surveys; traffic and utility studies; availability of public and private utilities 
and seiyices; legal description of the site; etc.) 

I Per "Design Requirements" published for Solicitation No. 1415-91 . 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Ovner’s Sustainable Objective for the Project such as Sustainability Certification, benefit to the 
tyivironment, enhancement to the health and well-being of building occupants, or improvement of energyiefficiency. 
If the Owner identifies a Sustainable Objective, incorporate AIA Document AI4O’^20I4, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner’s Sustainable 
Objective.) 

\ Per "Design Requirements" publish^ for Sdlicitation No._1415-91_. 

§ 1.1.5 

"Numbernot used!'-' 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner’s budget, and if known, a line item breakdown of costs.) 

I Per "Design Requrremehts" published for Solicitation No. 1415-91 

§ 1.1.7 The Owner’s design and construction milestone dates: 

(Paragraphs deleted) 

Per "Design Requirements" published for Solicitation No._1415-91 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: [Completed with information stated Design-Builder’s Proposal] 

.1 Architect 


.2 Consultants 


.3 Contractors 


§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: ■ 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preseiyation 
requirements.) 

Per "Design Requirements": published for Solicitation No. ^1415-91 (Summary of Services Required, Articled). 
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§ 1.1.10 The Design-Builder shall confirm that the information included in the.Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6. 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use ALA Document E203™-2013 to establish the protocols for the 
development, use^ transmission, and exchange of digital data and building information modeling. 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1 1 

Mark Wolfe, Executive Director of Facilities (or designee) 

HorryiGdhnty;Schpbls iv'.';'. 

Facilities Depaitinent, 1160 E Highway 50 

mwolfe002(^oirrycotintyschools.net:‘tC: 

843.488,6965 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 

I N/A 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, iflotown, identify by name and address.) 

I Functional Pefform^ce Consultant (TBD) 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1,2: 

(List name, address and other information.) 


§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
notice to the other party. 

§ 1,3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14,3, the method of binding dispute 
resolution shall,be the following: 

[ X:] Litigation in a court of competent jurisdiction 
(Paragraphs deleted) 
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§ 1.4 Befinitions 

§ 1,4.1 Besign-Build Bocuments. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. 


§ 1.4,2 The Contract, The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or agreements, eitha 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons or entities other than the 
Owner and the Design-Builder. 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work 
may constitute the whole or a part of the Project. ' ! 


§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed underfhe 
Design-Build Documents may be the whole or a part, and may include design and construction by the Ovteier 
separate contractors, 


and by 


§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now 
known or later developed, of the tangible and intangible creative work performed by the Design-Builder, 
Contractor(s), Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar, 
materials. 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents fcr those portions of the Work for which the; 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 


§ 1,4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction 
or construction management, and such employees may, fi'om time to time, perform various tasks or duties for or on ■ 
behalf of the Owner under this Agreement. However, it is specifically understood that the Owner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreement as a 
design professional or specially sldlled and Icnowledgeable construction industry member dr construction manager, 
and this principle applies regardless of the Owner’s position titles or office division titles a^ may be applicable to 
such employees. If 

11,4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative, 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide, the required 
professional services. I 

§ ,1.4.10 Architect, The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 
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§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawftilly licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." 

§ 1.4.13 Contract Time. Unless otherwise provided. Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day'unless otherwise 
specifically defined. 

§ 1,4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance ofthe 
Work after execution ofthe Design-Build Amendment, as identified in Article A.l ofthe Design-Build Amendment. 

ARTICLE! COMPENSATION AND PROGRESS PAYMENTS ; : 

(Paragraphs deleted) 

§2.1 number not used] 

(Paragraphs deleted) \ 

(Pable deleted) 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 
Forty-five (45 ) days after the invoice date shall bear interest at the rate entered below, or in the absence tha-eof at 
the legal rate prevailing from time to time at the principal place of business of the Design-Builder. 

(Insert rate of monthly or annual interest agreed upon.) 

N/A 

(Paragraph deleted) ' ' 

§ 2,2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 
For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Ownet 
shall pay to the Design-Builder the Contract Sum in current Bands as agreed in the Design-Build Amendment, 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§ 3.1 General 

§ 3.1,1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. 

Building Perinit and Other Permits and Fees: No general building permit is required in accordance with § 
6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
cost to the District, Except for permits and fees which are the responsibility ofthe Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion of the work. 


§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the 
Design-Builder’s behalf with respect to the Project. 

§.3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved ofthe obligation to perform the Work in accordance with tjie Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder perforins Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to coinection. 
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§ 3,1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of public autliorities, If the Design-Builda determines that implementation of any instruction received from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builda shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owna’s Criteria is required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

§ 3.1,4 The Design-Buildei' shall be responsible to the Owner for acts and omissions of the Design-Builder’s 
employees, Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work, 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Wprk. 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be;performed by licehsed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builda’s otheri 
Consultants are performed in the sole interest of and for the exclusive benefit of, the Desigh-Builder. 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. 

The Office of School Facilities (OSF) shall determine the enforcement and interpretation of all the applicable 
codesand referenced standards on state buildings, including the District’s school facilities. 


§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality ofthe Work.. As stated in 
the Design Requirements, the Design-Builder shall submit written progress reports, photographs of Work in 
progress, and other data to the Owner electronically, or through the Owner’s option, project management software, 
showing estimated percentages of completion and other information identified below: 

.1 Work completed for the period; 

.2 Project schedule status; 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 

.6 Pending Change Order and Change Directive status reports; ; 

.7 Tests and inspection reports; | , 

.8 Status report of Work rejected by the Owner; ; 

.9 Status of Claims previously submitted in accordance with Article 14; : | 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s;Compensation'and 
Reimbursable Expenses, if any; , 

.11 Current Project cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project management software data 
requirements, 

(Paragraphs deleted) 

§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare anft submit for the Owner’s i 
information a schedule for the Work. The schedule, including the time required for design and construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as ; 

required by the conditions of the Work and Project, shall be related to the entire Project to the extent required by the 
Design-Build Documents, shall provide for expeditious and practicable execution ofthe Work, and shall include 
allowances for periods of time required for the Owner’s review and for approval of submissions by authorities 
having jurisdiction over the Project. 
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§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 
submitted to the Owner. 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from each of 
the Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the 
documents and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their 
knowledge, information and belief, the documents or services to which the certifications relate (i) are consistent with 
the Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing 
the design of the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the 
representations and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and 
Contractors shall not be required to execute certificates or consents that would require loiowledge, services or 
responsibilities beyond the scope of their services. 5 

§ 3.1.11 Design-Builder’s Submittals 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submiital schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed dr withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1.9.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the pfogtess of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and 
approved them, (2) determined and verified materials, field measurements and field construction criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals with the 
requirements of the Work and of the Design-Build Documents. 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
writing of a devi ation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for eiTors or 
omissions in Submittals by the Owner’s approval of the Submittals. 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Workdesigned or cettified by 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written ■ 
approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free fi-om defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents. Work, mataials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper 
operation, or normal wear and tear and normal usage. If required by the Owner, the Design4Builder shall furnish , 

satisfactory evidence as to the kind and quality of materials and equipment, i : 

§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 'fhe Design-Builder shall pay all royalties and license fees. 

AIA Document A141 - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is 

protected by U.S. Copyright Liiw and Interriatianal Treaties. Unauthorized reproduction or distribution of this AIA'"' Document, or any portion of tt, 
may result in severe civil and criminal penalties, and \wi)l be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 14:33:55 on 08/18/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes; (911356760) 


PAPR-000129 







§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular manufecturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owna-’s Criteria. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless 
such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner 
of an alleged violation of a patoit or copyright, .attributable to the Design-Builder, the Owner shall give prompt 
writtai notice to the Design-Builder. 

§ 3,1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exibt as to a party' or person 
described in this Section 3.1.14. 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by i lirhitation on ampunt or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 

§ 3.1.15 Contingent Assignment of Agreements 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant to 
Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written 
notification to the Design-Builder and the Architect, Consultants, and Contractors whose agi'eernents 
are accepted for assignment; and i 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 
Contract. 

When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement' to a successor; 
design-builder or other entity, the Owner shall nevertheless remain legally responsible for dll of the successor: 
design-builder’s or other entity’s obligations under the agreement. 

§ 3,1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 4.1 General 

§ 4.1.1 Any information submitted by tire Design-Builder, and any interim decisions made by the Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owna’s Criteria unless the Owner and 
Design-Builder execute a Modification. 

[Numbers §4.2 & §4.3 intentionally not used] 

(Paragraphs deleted) 
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§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4,1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list of the documents and other information, including the Design-Builder’s clarifications, 
assumptions and deviations from the Owner’s original Design Requirements and the 
Design-Builder’s original Proposal Development Documents as proposed in the Owner’s 
procurement leading to this Agreement, upon which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion (or phased beneficial 
occupancy, if applicable and acceptable to the Owner); 

.4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-Builder’s key personnel. Contractors and suppliers; and 
.6 The date on which the Desigii-Builder’s Construction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT ' 

§ 5.1 Construction Documents 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. ' 

§5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the i 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Consti'uction Documents shall ; 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the < 

Work in accordance with the Design-Build Documents. 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. 

§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not comttience prior to execution 
of the Design-Build Amendment. . 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to rgect the i 
Design-Builder’s Proposal. 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and attention. 

The Design-Builder shall be solely responsible for, and have control over, consti'uction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 

§ 5.2.4 The Design-Bui Ider shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one : ■ 

(1) record copy of the Contract Documents including approved changes in good order ;and marked currently to 
record changes and selections made during performance of the work. A copy of submittals accepted by the District 
shall also be maintained at the worksite. These items shall be available to the Architect and District when present at 
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the worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and all 
systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an electronic 
and paper copy of record drawings of "as-built" detail to the Architect at final completion of all work, excluding 
punch list items as required by the Contract Documents. 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. ; 


Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control progi'am, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall include providing daily 
supervision and conducting frequent inspections by the Worksite Superintendent(s). 

1. Compliance with Employment Laws; By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation, the 
following: ; > 

A. Title VII ofthe Civil Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. : 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 etseq., as may be amended. i 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. , 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 

religion, color, sex, age, handicap, or national origin except when such condition;is a bona fide 

occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 

all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity 

Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for 

employment, notices setting forth the provisions of this nondiscrimination clause and shall include the i 

provision of this paragraph in every subcontract or purchase agreement of more than 

$ 10 , 000 . 

Employment Taxes and Benefits: The District shall not withhold from the contract paynients any Federal or 
State income taxes, or any employment-related taxes normally withheld on the District’s ernployees. Further, the 
District shall not provide any employment related insurances or other benefits such as worker’s compensation for 
the benefit of any Contractor, subcontractor or supplier employees. 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced,; and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager identified in Une Scope of Work 
(Exhibit A) or the duties and status ofthe Project Manager during the course ofthe project without approval of the 
District. 

Project Key Staff — Worksite Superintendent(s): The Contractor shall employ at least one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an acjditional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and sccjpe pf the project. Exhibit 
A identifies the Worksite Superintendent(s). No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the work of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 

AiA Document A141^"’’- 2014, Copyright ©2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: ThLs AIA'' Document is 
protected by U.S. Copyright Law ami Intemationai Treaties. Unai.ithorfzeci reproduction or distrihiition of this AIA® Document, or any portion of it, 
may I'esult in r>i;?vGi’e civil and criminal penalties, and will be prosecuted to the maximum eictenl possible under the law. This draft was produced by AIA 
software at 14:33:55 on 08/18/2015 under Order No.0239586208_1 which expires on 07/14/2016, and Is not for resale. 

User Notes; (911356760) 


PAPR-000132 








OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite 
Superintendent identified in the Scope of Work (Exhibit A) or the duties or status of same during the course of the 
project without approval of the District. The Worksite Superintendent(s) shall enforce strict discipline and 
good order among the Contractor’s representatives, agents, employees, subcontractors and suppliers. 


Worksite Communications: The Project Manager and Worksite Superintendent(s) are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as: binding as if given to the 
Principal of the Design Builder, 


§ 5.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. i ; 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may njake 
substitutions only in accordance with Article 6. i ^ 


§ 5.3.3 Tlie Design-Builder shall enforce shict discipline and good order among the Desigh-Builder’s employees 
and other persons carrying out the Work. The Design-Builder shall not permit employmenti of unfit persons or 
persons not properly skilled in tasks assigned to them. 


§ 5.4 Taxes 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet eflfectiye or merely 
scheduled to go into effect, 

§ 5.5 Permits, Fees, Notices and Compliance with Laws ’ 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance Of the Work, 

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are ]/' 

(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 
Design-Build Documents or (2) unlmown physical conditions of an unusual nature that differ rnaterially ifOm those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. The Owner shall promptly 

investigate such conditions and, if the Owner determines that they differ materially and cause an increase or .. 

decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Conti'act Time, or both. If the Owner determines that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 
change in the terms of the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, 
stating the reasons, If the Design-Builder disputes the Owner’s determination or recommendation, the 
Design-Builder may proceed as provided in Article 14. 

§ 5.5.4 Ifl in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 

burial markers, archaeological sites, or wetlands, not indicated in the Design-Build DocumentSj the Design-Builder 

shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 

notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resiune 

the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 

Ovtier but shall continue with all other operations that do not affect those remains or features. Requests for _ 
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adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be 
made as provided in Article 14. 

§5.6 Allowances 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents 
(as referenced in Appendix B). Items covered by allowances shall be supplied for such amounts, and by such 
persons or entities as the Owner may direct, but the Design-Builder shall not be required toiemploy persons or 
entities to whom the Design-Builder has reasonable objection. ; i 


I Elementary School Allowances i 

Description 

Amount 

Furniture 

$1,000,000 

Hardware 

$ 250,000 (Materials only) 

HVAC Controls 

$ 500,000 

Fire Alarm System 

$ 600,000 

Playgrounds 

$ 350,000 (Equipment and mulch only) 

Special Inspections 

$ 150,000 

Commissioning 

$ 100,000 ■ 

Owner Contingency 

$1,000,000 

I s 


Description 


Furniture 

$1,500,000 (except Socastee Middle = $1,250,000) 

Hardware 

$ 350,000 (Materials only) 

HVAC Controls 

$ 650,000 

Fire Alarm System 

$ 750,000 

Playground 

$ 150,000 (Intermediate school only) 

Special Inspections 

$ 150,000 

Commissioning 

$ 125,000 

Owner Contingency 

$1,500,000 (except Socastee Middle =$1,250,000) 


otherwise provided in the Design-Build Documents, 

allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; 

the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the 
Contract Sum but not in the allowances; and 

whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Charige Order. The amount of the Change Order shall reflect (1) the ditferende between iactual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.6.2.2. : ; 

§ 5.6.3 The Owner shall rriake selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection, 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 The Design-Builds' shall not employ personnel, or contract with Contractors or suppliers to whom the 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 
to whom the Design-Builder has made reasonable and timely objection, 

§ 5.7.2 If the Design-Builder desires to change any of the personnel. Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional, Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 


§ 5.6.2 Unless 
.1 

.2 

.3 
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proposed new personnel, design professional, Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to 
the Owner the names of persons or entities (including those who are to fiirnish materials or equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reascnable objection. 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. 

§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Desigii-Builder shall maintain 
at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, 
in good order and marked currently to indicate field changes and selections made during construction, and one copy 
of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Sectioh 
9.10.2 as a record of the Work as constructed. 

§ 5.9 Use of Site 

The Design-Builder shall confine operaticns at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. 

§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or 
a separate contractor except with written consent of the Owner and of such separate contractor; such consent shall ^ 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

§ 5.11 Cleaning Up 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding ai'ea free fl'om accumulation of waste 
materials or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall 
remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials from and about the Project. 

§ 5.11.2 If the Design-Builder fells to clean up as provided in the Design-Build Documents^ the Owner ihay do so 
and Owner shall be entitled to reimbursement from the Design-Builder. 

§ 5.12 Access to 'Work i ; = ; 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteri a an d programs, which the Owner, and its contractors and consultants, shall comply vWth while at the site. 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 
§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions Identical or substantially similar to this Contract, 
including those terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the 
Design-Builder promptly after execution of any separate contract. If the Design-Builder cla;ims|that delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided 
in Article 14. 
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§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction or 
operations on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the 
individual or entity that executes each separate agreement with the Owner. 


§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The 
Design-Builder shall make any revisions to the construction schedule deemed necessary after a joint review and 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Builder, 
separate contractors and the Owner until subsequently revised. 


§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner perforrhs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afibrd the Owner and separate contractors reasonable opportunity for introduction 
arid storage of their materials and equipment and performance of their activities, and shall connect arid coordinate 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 

§ 5.14.2 If part of the Design-Builda’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, preparesa written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of 
the Design-Builder to report shall constitute an aclonowledgment that the Owner’s or separate contractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. 


§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other 
oontraotor(s), respectively, incur because of the Design-Builder’s delays, improperly timed .activities or defective 
construction. 


§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed ot 
partially completed construction or to property ofthe Owner or separate contractors as provided in Section 10.2.5. 


§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Ovraer or separate contractors in 
Section 5.10. 

§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish,The 
Owner may clean up and will allocate the cost among those responsible. 'i 

ARTICLE 6 CHANGES IN THE WORK 
§6.1 General 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in 
the Design-Build Documents. 

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Ovraer may 
issue a Change Directive without agreement by the Design-Builder. 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Orderior Change Directive. 
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§ 6.2 Change Orders 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 

.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the 

Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 

§ 6.3 Change Directives 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to 
agreement on adjustment, if any, in the Contract Surn or, if prior to executiori of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of 
additions, deletions or other revisions, the Contract,Sum or, if prior to execution of the Design-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. ; 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the! 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustmerit shall be based on 
one of the following methods: i : 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 

permit evaluation; • ,. 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 

percentage fee; or 
.4 As provided in Section 6.3.7. 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities ■ 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder,: 
the applicable unit prices shall be equitably adjusted, 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, 
provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time, 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining theni. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. 

§• 6.3.7 If the Design-Builder does not respond promptly or disagi'ees with the method for adjustment in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case,, and also under Section 6.3,3.3, the Design-Builder shall keep and preserit, in such form as the 
Owner may prescribe, an itemized accoqnting togetlier with appropriate supporting data. Unless otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 6,3.7 shall be limited to the following: 

.1 Additional costs of professional services; : 

.2 Costs of labor, including social securitj', unemployment insurance, fringe benefits required by 
agreement or custom, and workers’ compensation insurance; 

.3 Co.sts of materials, supplies and equipment, including cost of transportation, whether incorporated or 
consumed; : - 
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Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the 
Design-Builder or others; 

Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 
the Work; provided that costs of premiums, permits, and taxes that are based on marginal additions 
to an existing sum or quantity may all be reasonably estimated subject to correction at the time of 
Final Payment or other agreed time when the actual costs of the marginal additions can be determined 
or mutually agreed upon; and 

Additional costs of supervision and field office personnel directly attributable tofhe change. 


Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
pricing shall not exceed the following; 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 

costs or the unit pricing negotiated at the time of award. : 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs. 

C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 
allowable by the Contractor for administration of the sub-contract. 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may 
be amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of 
the Contract Agreement and payable at the time of final payment after a) full completion of all work to be performed 
and all requirements established in the Contract Agreement and acceptance by the District, b) submittal of alT 
closeout documents, and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for 
every subcontractor who performed work on the project evidencing they have received final payment of undisputed 
work and retainage withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall 
be retained from the progress payments of any subcontractor by the Contractor until final completion of that portion 
of the work. Prompt payment of retainage to all subcontractors at final completion of their acceptable vvork 
regardless of timing during the contract is mandatory. The Contractor shall, at final completion, ensure no 
amount of the Contractor’s retained funds is allocable to the completed and accepted work of any 
subcontractor nor to materials or equipment purchased from any supplier unless such amounts are in dispute 
and the Contractor has not requested payment for such disputed amounts to date. Siich amounts in dispute 
shall be identified on the Contractor’s affidavit of payment of debts/claims submitted with final documents. 


§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Work or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured oh the basis of net 
increase, if any, with respect to that change. 

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment.; The Owner will 
make an interim determination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Ovmer and Design-Builder shall execute a Change Order. Change Orders may be issued for all 
or any part of a Change Directive. 

ARTICLE 7 ' OWNER’S RESPONSIBILITIES. 

§ 7.1 General - 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner, The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and 
take other action to protect the integrity and exclusivity of the project payment bond(s). 

§ ’7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. ^ 


§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build 
Documents to he provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Build®, the Owner shall also provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 


§ 7.2.3 The Owner shall promptly obtain easements and legal authorizations or entitlements regarding site utilization 
where essential to the execution of the Project. ; ; 


§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, and other permits, 
licenses and inspections. 


§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided In this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. 


§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work Or non-conformity with 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities ernployed or 
retained by the Design-Builder. j ; ; 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Ownerishall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for ^ 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary, 
operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall 
include preparation and submission of all appropriate reports and professional recommendations. 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals; Reyiew of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 
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responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken 
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal 
schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under 
Sections 3.1.11, 3.1.12, and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component. ■ 1 . 

§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Ovmer discovers. 

§ 7.4 Visits to the site by the Owner shall not be consti'ued to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Design-Builder’s rights and 
responsibilities under the Design-Build Documents. 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with 
the requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not 
be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design^Builder. 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not 
such Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to tlie Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents or 
employees, or other persons or entities performing portions of the Work. 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9.8 and the 
date of final completion in accordance with Section 9.10. 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, 
until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person 
or entity, except to the extent required by Section 5.13.1.3. ^ 

§ 7.9 Owner’s Right to Carry Out the Work ) 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the DesignjBuild Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (5) days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under § 3.1.9. 

ARTICLE 8 TIME M ; 

§ 8.1 Progress and Completion 

§ 8.1.1 Time limits .stated in the Design-Build Documents are of the essence of the Contract By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 
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§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Conti'act. The Contract Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract. 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. 

§8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 

The Owner and the Cmtractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss ifthe Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use qf relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 
disruption of public service activities planned for the project; loss of rental of the project; security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption bf the teaching and 
learning process due to project activities during the academic term; moving equipment during the academic term 
when students and full staff are present; harm to the Owner’s reputation and established goodwill among the : 
community, parents, students, and staff due to late delivery of the project; loss of student mbraie and academic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency ofthe management of all the Owner’s facilities and other current construction projects. 'The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 1 

follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will.be due from the Design-Builder to the Owner. 

§ 8.2 Delays and Extensions of Time 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an act ori 
neglect ofthe Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes ■ 
beyond the Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute 
resolution or by other causes that the Owner determines may justify delay, then the Contract Time shall be extended 
by Change Order for such reasonable time as the Owner may determine, ' 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

(Paragraph deleted) 

§ ,8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, suph 
request shall be documented by data substantiating the weather conditions a) were abnormal for a period qf tithe 
which could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate 
work unaffected by the weather could not have been done; and c) had an adverse effect on the construction schedule 
such that the loss ofwork time will adversely impact the established completion date. The Contractor njust make 
every effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 

An extension of time not requested within the appropriate time period shall not be considered. The approved 
extension of time shall be incorporated in the next Change Order. 

§ 8.2.4 Anticipated Weather Delays: A total of five (5) days per calendar month (non-cumulative) shall be 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 
excluding Saturdays, Sundays and major holidays, unless such adverse weather conditions bn those days are severe 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the five (5) days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather 
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days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction 
schedule and only to the extent of one (1) full day of extended time for each full working day of adverse weather 
conditions which prevented a forty-hour work week within a seven (7) day calendar week, A request for adverse 
weather extension shall not be allowed after the date established for substantial completion. 

ARTICLE D PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§ 9,1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 

§ 9.2 Schedule of Values ; i 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder^ prior to 
the first Application for Payment after execution of the Design-Build Amendment shall submit^to the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by'such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 

§ 9.3 Applications for Payment i 

§ 9.3.1 At least ten days before the date established for each progress payment, the Design-Builder shall subniit to 
the Owner an itemized Application for Payment for completed portions of the Work. The application shall be 
notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the Owner may 
require, such as copies of requisitions from the Architect, Consultants, Contractors, and material suppliers, and shall 
reflect retainage if provided for in the Design-Build Documents, 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

§ 9 . 3 .1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the : 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or ; 
entities providing services or work for the Design-Builder, unless such Work has been performed by others whom: 
the Design-Builder intends to pay. 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-iBuilder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment.have been 
previously issued and payments received from the Owner, shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make 
a claim by reason of having provided labor, materials and equipment relating to the Work. 

§ 9.4 Certificates for Payment 

The Owner shall, within twenty-one days after receipt of the Design-Builder’s Application for Payment, issue to the 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and notify 
the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. 

§ 9.S Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
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Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 

.2 third party claims filed or reasonable evidence indicating probable filing of Suchiclaims unless 
security acceptable to the Owner is provided by the Design-Builder; 

,3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 

others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 
.5 damage to the Owner or a separate contractor; 

.6 reasonable evidence that the Work will not be completed within the Contract Tithe, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages.for the anticipated delay; 
or I 

.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be'made for amounts 
previously withheld. : j 


§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole_option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 


§ 9.6 Progres.s Payments ; 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall malce payment in the tnanner and 
within the time provided in the Design-Build Documents. 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 
Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. I 


§ 9.6.3 The Owner will, on request and if practicable, fiimish to the Architect, a Consultant, Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of the 
Work done by such Architect, Consultant, Confractor or other person or entity providing services or work for the 
Design-Builder. 


§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Desi^-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall have the right to 
contact the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. The Owner 
shall have no obligation to pay or to see to the payment of money to a Consultant or Contractor. 

§ 9.6.5 Design-Builder payments to mataial and equipment suppliers shall be treated in a rnanner similar to that 
provided in Sections 9.6,2, 9.6.3 and 9.6.4. 
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§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 


(Paragraph deleted) 

§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice 
to the Owner, stop, the Work until payment of the amount owing has been received. The Contract Time shall be 
extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 


§ 9.8 Substantia! Completion i 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the .Owner in accordance with 
this Section 9.8. ■ ; : 


§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to, accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner an occupancy permit 
issued by the South Carolina Office of School Facilities and a comprehensive list of items fb be completed or; 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of the 
Design-Builder to complete all Work in accordance with the Design-Build Documents. L 


§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determine whether the 

Work or designated portion thereof is substantially complete. If the Owner’s inspection discloses any item, whether i 

or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with the Design-Build 

Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the 

Design-Builder, shall, before issuance of the Certificate of Substantial Completion, complete dr correct such item 

upon notification by the Owner. In such case, the Design-Builder shall then submit a request for dnqther inspectiori 

by the Owner to determine Substantial Completion. 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occupancy permit issued by the South Carolina Office of School Fkcilities arid a 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial' 

Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall comrnence on the date of 
Substantial Compld:ion of the Work or designated portion thereof unless otherwise provided in the Certifibate of 
Substantial Completion. 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build 
Documents. , 

§ 9.9 Partial Occupancy or Use . i : 

§ 9.9.1 The Ovraer may occupy or use any completed or partially completed portion of the Wofk at any stage when 
such portion is designated by separate agi'eement with the Design-Builder, provided such orcupancy or use is ' 

consented to, by endorsement or otherwise, by the insurer providing property insurance and autliorized by public 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the 
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responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerning the paiod for correction of the Work and 
commencement of warranties required by the Design-Build Documents, When the Design-Builder considers a 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under 
Section 9.8.2, Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder, 

§ 9.9,2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder Shal j jointly inspect the 
area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Docurhents. 

§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly rnake such inspection. 
When the Owner finds the Work acceptable under the Design-Build Documents and the Contract folly performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment, ; 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other;indebtedness ’ 
connected with foe Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance 
required by the Design-Build Documents to remain in force after final payment is currently in effect, (3) a written 
statement that the Design-Builder Icnows of no substantial reason that the insurance will not be renewable to cover 
the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) 
as-constructed record copy of the Construction Documents marked to indicate field changes and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 
if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 
and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and in ; 
such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor, or other person or 
entity providing services or work for the Design-Builder, refuses to fomish a release or waiver required.by the 
Owner, the Design-Builder may fomish a bond satisfactory to the Owner to indemnily the Owner against such liens, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or arcumbrances remains 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and 
reasonable attorneys’fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through ho fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, foe Owiier shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portion of 
the Work folly completed and accepted. Ifthe remaining balance for Work not folly completed; or corrected is^ less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished; the written consent of 
surety to payment of the balance due for that portion of the Work folly completed and accepted shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and 
conditions governing final payment, except that it shall not constitute a waiver of claims. 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens, Claims, security interests or encumbrances arising out of foe Contract and unsettled; 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents; 

.4 post-occupancy services to be provided by or thi'ougl'i the Design-Builder. 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
offinal Application for Payment. 
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ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 


§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to ' i 

.1 employees on the Work and other persons who may be affected thereby; | 

.2 the Work and materials and equipment to be incorporated therein, whether ip storage oh or off the 

site, under care, custody or control of the Design-Builder or the Ai'chitect, Consultants, or 
Contractors, or other person or entity providing services or work for the Design-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks,.pavements, 

roadways, or structures and utilities not designated for removal, relocation or replacement in the 
course of construction. 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and latvlul orders of public authorities, bearing on safety of persons or property, lor 
their protection from damage, injury or loss. 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and j 
performance of the Contract, reasonable safeguards for safety and protection, including posting danger si^s and 

other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and. 

utilities of the safeguards and protections. 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities 
under supervision of properly qualified personnel. ; 

§ 10.2.5 Tlie Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under; 
property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.2 and i 
10.2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone 
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts or 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1.14. 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s brgtoization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner, 

§ 10.2.7 The Design-Builder shall not pei-mit any part of the construction or site to be loaded so as to cause daimage 
or create an unsafe condition. ; 


§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property, because of an act or omission of the other, or of others for whose acts such party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to thq other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. / 


in the Design-Build 


§ 10.3 Hazardous Materials 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included i 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Buil d Documents and if reasonable precautions will be inadequatefo prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
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recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. 

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or abseirce of such material or 
substance or who are to perform the task of removal or safe containment of such material or substance. The 
Design-Builder will promptly reply to the Owner in writing stating whether or not the Desi^-Builder has 
reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless, Work in the affected area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. 

§ f 0.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and againSt claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting frorp performance of the 
Work in the affected area, if in fact the material or substance presents the risk of bodily injury or death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (other 
than the Work itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the 
party seeking indemnity. 

§ 10,3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be; 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (I j for 
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense 
are due to the Owner’s fault or negligence, 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of perfortning Work as ' 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Dsign-Builder’s ’ 
discretion, to prevent threatened damage, injury or loss. 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 

§ 11.1 Uncovering of Work - 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to detei'mine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-BuildiDocuments, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Desi^-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in ■ 
which event the Owner shall be responsible for payment of such costs and the Contract Time will be adjusted as 
appropriate. 
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§11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose e)fpenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. ; 

§ 11.2.2 After Substantial Completion i i 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within two years after the date of 
Substantial Completion of the Work or designated portion thereof or after the date for commencement of warranties 
established under Section 9.9.1, or by terms of an applicable special warranty required by the Design-Build 
Documents, any of the Work is found not to be in accordance with the requirements of the Design-Build 
Documents, the Design-Builder shall correct it promptly after receipt ofwritteri notice from the Owner to do so 
unless the Owner has previously given the Design-Builder a written acceptance of such condition. The Owner shall 
give such notice prorriptly after discovery ofthe condition. During the two-year period for correction ofthe Work, if 
the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity to make the correction, the 
Owner waives the rights to require correction by the Design-Builder and to make a claim for breach of warrarity. If 
the Design-Builder fails to correct nonconforming Work within a reasonable time during that period after. receipt of 
notice from the Owner, the Owner may correct it in accordance with Section 7.9. i , 

§ 11.2.2.2 The two-year period for correction of Work shall be extended with respect to portions of Work first " 

performed after Substantial Completion by the period of time between Substantial Completion and the actual. 

completion of that portion of the Work. 

§ 11.2.2,3 The two-year period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the i 
requirements ofthe Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the; 
Owner. 

§ 11,2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction ofthe Owner or 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or 
removal of Work that is not in accordance with the requirements ofthe Design-Build Documents. 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period 
for correction of Work as described in Section 11.2.2 relates only to the specific obligation bf the DesigniBuilder to 
correct the Work, and has no relationship to the time within which the obligation to comply witli the Design-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may bq commenced tb establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the 
Work. ■ i ; .i 5. 


§ 11.3 Acceptance of Nonconforming Work 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. 

ARTICLE 12 COPYRIGHTS AND LICENSES ; 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in elecfronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors and owners oftheir, . 
respective Instruments of Service, including tlie Drawings and Specifications, and shall retain all common law, 
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statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed 
as publication in derogation of the reseiwed rights of the Design-Builder and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. 

§ 12,2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the fransmitting party is the copyright owner of such information or has permissioh from the copyright 
owner to transmit such information for its use on the Project. 

§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the,Owner a limited; irrevocable and \ 

non-exclusive license to use the Instruments of Service solely and exclusively for purposes bf constructing, using; ' 

maintaining, altering and adding to the Project, provided that the Owner substantially performs its obligations, 
including prompt payment of all sums when due, under the Design-Build Documents. The license granted under this 
section permits the Owner to authorize its consultants and separate confractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construction for the Project. 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Ardiitect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this i 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license solely and ; 
exclusively for purposes of constructing, using, maintaining, altering and adding to the Project,’provided tliatthe 
Owner (1) agrees to pay to the Architect, Consultant or Contractor all amounts due, and (2)j provide the Afchiiect, 

Consultant or Contractor with the Owner’s written agreement to indemnify and hold harmless the Architect,. 

Consultant or Contractor from all costs and expenses, including the cost of defense, related to claims and causes of 
action asserted by any third person or entity to the extent sudi costs and expenses arise from the Owner’s alteration 
or use of the Instruments of Service, 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner released the i 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for ; 
any of them, from all claims and causes of action arising from or related to such uses. The terms of this Section 
12.3.2 shall not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2, i, 

ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 

§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agi'eement, such failure shall be considered substantial nonperformance and , 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance ofsefvices under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ tyritten , 
notice to the Owner before suspending the Work. In the event of a suspension of the Work, the; Design-Builder shall 
have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses inafrred in the j ; 
interruption and resumption, of the Design-Builder’s Work. The Design-Builder’s compensation for, and timefo 
complete, the remaining Work shall be equitably adjusted. 

§ 13.1.2 If the Owner suspends the Projea, the Design-Builder shall be compensated for the Work performed prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s Compensation for, 
and time to complete, the remaining Work shall be equitably adjusted, 

§ 13.1.3 If tire Owner suspends the Project for more than 90 cumulative days foi- reasons other than the fault of the 
Design-Builder, the Design.-Builder may terminate this Agreement by giving not less than seven days’ written 
notice, S 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the otha' 
party fail substanti ally to perform in accordance with the terms of this Agreement through rio fault of the pai-ty 
initiating the termination. 
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§ 13.1.S The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
Design-Builder for the Owner’s convenience and without cause. 

§ 13.1.6 In the event of termination not tlie fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated, In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 begreaterthanthecompensation setforth in Section2.1. I 

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract ifthe Work is stopped for a period of 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
employees, or any other persons or entities performing portions of the Work under direct or indirect contract with 
the Design-Builder, for any of the following reasons: 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 
be stopped; ’ ; 

.2 An act of government, such as a declaration of national emergency that requires all Work to be 
stopped; , ; J ; 

.3 Because the Owner has not issued a Certificate for Payment and has not notifiedlhe Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 

.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder’s request,. 

reasonable evidence as required by Section 7.2.7. 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the „ j 

Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 

portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or ; 

interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate rriore than 

100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 

less, 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Ovmer payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing.portions of the Work under contract with the Design-Bqilda- because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Dociimerits with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ writtfen notice 
to the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3. 

§ 13.2.2 Termination by the Owner For Cause 
§ 13.2.2.1 The Owner may terminate the Contract ifthe Design-Builder 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, 

Contractors, or workers or proper materials; 

.3 fails to make payment to the Architect, Consultants, or Confractors for services, materials or labor in 
accordance with their respective agreements with the Design-Builder; 

.4, repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
tenninate employment of the Design-Builder and may, subject to any prior rights of the surety; 
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.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agi-eements pursuant to 
Section 3.1,15; and 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of 
the costs incurred by the Owner in finishing the Work. 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section; 13.2.2,1, the 
Design-Builder shall not be.entitled to receive further payment until the Work is finished. ; 

§ 13,2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing tlie Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder, If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner, tfhe obligation for 
such payments shall survive termination of the Contract and are expressly included in the performance of the Work 
covered by the Design-Builder’s performance bond. 

§ 13.2.3 Suspension by the Owner for Convenience < ; 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delayer interrupt the 
Work in whole or in part for such period of time as the Owner may determine. : } 

§ 13.2.3.2 'Die Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13,2.3.1. Adjustment ofthe Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause 
for which the Design-Builder is responsible; or 

.2 that an equitable adjustment is made or denied under another provision of the Contract, „. 

§ 13.2.4 Termination by the Owner for Convenience 1 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause. 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall 

.1 epase operations as directed by the Owner in the notice; 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 
and, 

.3 except for Work directed to be performed prior to the effective date of termination stated in foe 
notice, terminate all existing Project agreements, including agreements with foe jfochitect. 

Consultants, Contractors, and purchase orders, and enter into no further Project agreements and 
purchase orders. ; 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shfol be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. i j 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION . . 

§ 14.1 Claims 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract, The term "Claim" also includes other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party maldng the Claim, 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all clairns and causes of actiar, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Sfotion 1.3, within the time 
period specified by law. 
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§ 14.1.3 Notice of Claims 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 

§ 1411.3.2 Claims Arising After Final Payment. After Final Payment, Claims by either the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by 
prompt written notice to the other party. The notice requirement in Section 14.1.3,1 and the Initial Decision 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. 

§ 14.1.4 Continuing Contract Performance, Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided.in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall.continue to make payments in accordance with the Desigti-Build Documents. 

§ 14.1,5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Surn, written notice as provided herein shall be given before proceeding to execute the portion of the Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. ' : 

§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary,. 


§ 14.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be 
documented by data substantiating that weather conditions were abnormal for tlie period of time, could not have.- 
been reasonably anticipated, and had an adverse effect on the scheduled construction. 

§ 14.1.7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or relating 
to this Contract. This mutual waiver includes 

.1 darnages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 

business and reputation, aaid for loss of management or employee productivity or of the services of 
such persons; and 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Work and otherwise available under this 
Agreement. 

This mutual waiver is applicable, without limitation, to all consequential damages dueto either paity’s termination 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an aw’ard.;Of 
liquidated damages, when applicable, in accordance with the requirements ofthe Design-Build:Documents. ; 

§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 ofthe Agreement and Sections B.3.2.9 and B.3,2.10 ofExhibitB to this Agi'cement, unless 30 days have 
passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims. 


§ 14.2.2 Procedure 

§ 14.2,2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a 
written response to Owner within ten days after receipt ofthe notice required under Section 14.1.3.1, Thereafter, the 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s resjDonse: (1) withdrawing 
tlie Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 
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§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1; 

(1) request additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from 
persons with special Icnowledge or expertise who may assist the Owner in rendering a decision. The retention of 
such persons shall be at the Owner’s expense. ; ; 

§14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional. 

supporting data, the Design-Builder shall respond, within ten days after receipt of such request,-and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response or supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt offhe response or 
supporting data,, if any, the Owner will either reject or approve the Claim in whole or in part. 

§ 14,2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identity any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties 
but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute ; 
resolution. ■, ; 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to thejterms of 
Section 14,2.6.1. 


§ 14,2,6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the 
demand fails to .file for mediation within the time required, then both parties waive their rights to mediate or jjursue 
binding dispute resolution proceedings with respect to the initial decision. j 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the ! 
surety, if any, ofthe nature and amount ofthe Claim. If the Claim relates to a possibility of a Design-Builder’sJ 
default, the Owner may, but is not obligated to, notify the sui'ety and request the surety’s assistance in resolving the 
controversy. 


(Paragraph deleted) 

§ 14.3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those 
waived as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a cohditibn precedent 
to binding dispute resolution. ) / 


§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in:adyance 
of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the 
date of filing, unless stayed for a longer period by agi'eement ofthe parties or court order. 


§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. 


(Paragraphs deleted) 

ARTICLE. 15 MISCELLANEOUS PROVISIONS , 

§ 15.1 Governing Law 

The Contract shall be governed by the law of the place where the Project is located. 
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§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively', bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15,2.2, neither party to the Contract shall assign the Contract as a whole without written consent 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
rernain legally responsible for all obligations under the Contract. 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitate such 
assignment, i .. 

§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those requued by Section 3,1.10, the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, 

Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days-prior to execution. 
The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services. 

§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a. member of the.. 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used by the parties for the project. , ; 

§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, riglits and remedies otherwise imposed 
or available by law, 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. 

§ 15.5 Tests and Inspections \ 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design/Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with'the.appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-BUilder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections oi' approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibitthe Owner from delegating their cost to the Design-Bpilder. 

§ 15.5.2 If the Owner deteimines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangeihents for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be. present for such 
procedures. Such costs, except as provided in Section 15,5,3, shall be at the Owner’s expense, s 
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§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner, 

§ 15,5.5 If the Owner is to observe tests, inspections-or approvals required by the Design-Build Documents, the 
Owner will do so promptly and, where practicable, at the normal place of testing. 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be rnade promptly to avoid 
unreasonable delay in the Work. \ 

§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity 
except as set forth in Section 15.6.1. 

§ 15.6.1 A paity receiving Confidential Information may disclose the Confidential Informafionias required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court dr govemniental 

entity, A party receiving Confidential Information may also disclose the Confidential Inforfnatipn to. its employees,.. 

consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 

§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articles or 
(3) the titles of other documents published by the American Institute of Architects. 

§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such fecognized 
meanings. \ , 

Conduct of the Architect’s Principal, Employees, Agents and Representatives i 

Tire safety and secuiity of District staff, students and the general public are of utmost priority to the 
District. To that end, the Architect shall be responsible for ensuring compliance by the Architect and any 
employees, agents or representatives of the Architect, including all Design Consultants, to the following; - 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. .No fraternizing with, threats to, or use of abusive or profane language in the presence of students, parents, 

- visitors, or District representatives, agents, or employees. t 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the Architect’s 
Principals, employees, agents, and representatives performing work on District property and contractually 

■ require the same of all Design Consultants, their employees, agents, and representatives. No.employees, 
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agents or representatives of the Architect and Design Consultants having committed violent crimes, crimes 
against children, or crimes of moral turpitude are allowed access to the District’s premises, Such SLED 
criminal background checks shall be maintained on file in the offices of the respective Architect and Design 
Consultant and made available to appropriate District personnel or the District’s legal counsel immediately 
upon request. 

Promotional Materials ; 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The Distinct 
shall provide professional credit for the Architect and Design Builder in the' District’s promotional 
materials for the Project. The Architect shall not make any representations in promotional and professional 
materials other than the identification of the Distinct without the District’s approval of the written copy prior to 
submission, printing and.distribution. This condition shall survive termination or completion of this Agreement. 


Drug-Free Workplace 

The Architect and the- Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-free programs in connection with the performance of this Agreement. The drug-lfee programs 
shall conform to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as 
may be amended. 


Right Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agi'eement and shall include all pricing and Change Order (Attachment 
E) data. Such books and records related to the work covered under this Agreement shall be maintained by 
the Architect for a period of not less than three (3) years from the date of final payment to the Architect Junder 
this Agreement. This requirement shall also apply to any Design Consultants performing services under the 
Architect’s direction. 

Tire Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreemart during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion ofthe Agreemeiif, 

Traffic Control On-Site and Off-Site: The Conti-actor shall conduct its operations in a mariner; to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum usd of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 

The Contractor shall use worker and traffic control signs and devices necessary to comply with Section VT of U.S. 
Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for Streets 
and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, streets, or 
highways when work performed obstructs public traffic. When such traffic areas are obstructed to any extent by 
work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so designated 
shall not be assigned any other duties while engaged in directing traffic. 

, Safety Designee: The Contractor shall designate a competent individual at the worksite whose duty shall be 
the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians,, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay down" areas or work ai’eas by unauthorized 
individuals. 
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Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract. 

, Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant to 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran, Currently, the list is available at 
the following URL: http://prQcurement.sc.gov/PS/PS-irandivestment.phtm (.) Consistent with Section 1 l-57-310(B), 
the Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a 
subcontract, that person is on the then-current version of the Iran Divestment Act List i ^ 


ARTICLE 16 SCOPE OF THE AGREEMENT 

§ 16.1 This Agreement is comprised ofthe following documents listed below; 

.1 ALA Document A141™-2014, Standard Form of Agreement Between Owner and Design-Builder 
. .2 AIA Document A141™—2014, Exhibit A, Design-Build Amendment, if executed , ; 

.3 AIA Document A141™-2014, Exhibit B, Insurance and Bonds / ; 

.4 AIA Document A141™“2014, Exhibit C, Sustainable Projects, if completed; 

.5 AIA Document E203™-2013, Building Information Modeling and Digital Data Exhibit, if 
completed, or the following: 


.6 Other: 


This Agreement entered into as ofthe day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

I John K.:Gardner;jChiefEihahcial:Officer _ _ 

(Printed name and title) (Printed name and title) 


AIA Document A141 - 2014, Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA'" Document is 

protected by U.S. Copyright Law and international Treaties, Unauthorized reproduction or distribution of this AiA'*’’ Document, or any portion of it, 
may resuit in .severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 14:33:55 on 08/18/2015 under Order No.0239586208__1 which expires on 07/14/2016, and is not for resale. 

User Notes: (911356760) 


PAPR-000157 









